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Commentary | 





| 


It may be supposed that our grandparents lived with much the same 


pattern of recurrent crises at home and abroad: it is only that they have + 


been speeded up and charged with greater explosive potentialities. But | 
while the Notes pass from capital to capital, the same work goes on at 
home of preserving the common good. At this moment it appears that | 
the custom of the supermarkets may diminish, but we have other less 
tangible goods—a stable society and a respect for law and order—which 


we have inherited, must maintain and develop. But the rapidity of * 


{ 


change in social and economic life may to some extent be reflected in 
the increase of crime revealed by the recently published ‘Criminal 
Statistics’; almost three-quarters of a million indictable offences are 
recorded for 1960 as against less than half a million for 1955. This has 
naturally led to a widespread public alarm, but, as Professor Radzino- 


wicz is reported as saying in his address to the British Academy of » 


Forensic Science, on his retirement from the presidency this summer, 
it is necessary to be wary of those who indulge ‘in colourful descrip- 
tions of a state of lawlessness which bear no resemblance to the actual 
incidence and distribution of offences’. Even so the continuing increase 
of lawlessness is a challenge which we must meet and overcome. Our 
response will depend either upon principles which we have adopted on 
rational reflection or on reactions which, perhaps unfortunately, have 
been unconsciously determined by our emotional make-up and social 
background. 

This variety of attitudes is displayed in almost every field in which 
changes in the law are under discussion. In regard to young offenders, 
for example, the conflict is most clearly evident in the controversy over | 
corporal punishment. But a more constructive line of thought is to be | 
found in many parts of the report of the Ingleby Committee, partic- | 
ularly on the question of the minimum age for criminal responsibility. 
This is discussed in an article on “The Morality of Punishment ’ in this | 
issue of Blackfriars. The tendency to rely on welfare provisions and to | 
treat young delinquents less as offenders than as ‘being in need of pro- | 
tection or discipline’ is paralleled in the provisions relating to adolescent 
offenders in the ‘Criminal Justice Bill’ which has been discussed in 
Parliament during the present session. The emphasis here is to abolish 
short sentences of imprisonment and to extend further the system of 
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COMMENTARY 


detention centres and compulsory aftercare, the delinquent passing, it 
may be hoped, from a discipline imposed within an atmosphere of 
reformation to a discipline self-imposed and assisted by the guidance 
of the aftercare officer. 

The effect of this tendency of legislation to allow for more individ- 
ualization in the treatment of offenders throws a heavier burden on the 
courts and makes it imperative that they should have sufficient informa- 
tion for a sound policy in sentencing. The Streatfeild Committee, 
though dealing primarily with adults at the level of the Higher Courts, 
has made a critical study of the present machinery and makes radical 
suggestions for, in their own phrase, ‘providing the courts with the 


information necessary to enable them to select the most appropriate 
treatment for offenders’. 


But though the conscience of our society has been roused and ex- 


pressed in legislation for the treatment of offenders, the position is less 
satisfactory in regard to those against whom the offence is committed. 
Certainly, under the stimulus of personalities such as the late Margery 
Fry, the question has been raised and discussed, particularly in the 
report of the Home Office working party ‘on compensation for victims 
of crimes of violence’. But the complexity of the issues raised by the 
report has yet to be fully explored. A number of victims are of course 
entirely innocent, but there are many crimes of violence resulting from 
a combination of circumstances in which the victim is not entirely free 
from culpability. Again, when issues of compensation are raised, there 
is the difficulty of drawing a line between the victims of violence and 
the victims of fraud or even offences against property. In such cases, 
imprudence may be a contributory cause. It is evident that the State, 
while developing an equitable system of compensation, must also avoid 
legislation which will further undermine the sense of responsibility in 
the individual. 


Whatever our attitude to crime, the offender and the victim, no 


lasting improvement has been achieved by laws which diminish the 
individual’s responsibility to himself and to society. Citizens, like 
children, can be spoilt. 











The Moral Basis of Punishment 




















AUSTIN GASKELL, OL. } Be 
L _ 
Example alone is the end of all public punishments and rewards. Laws never a 
inflict disgrace in resentment, nor confer honour from gratitude. ‘For it is very bien 
hard, my lord’, said a convicted felon at the bar to the late excellent Judge } deter 
Burnet, ‘to hang a poor man for stealing a horse’. ‘You are not to be hanged, | ini, 
sir’, answered my ever-honoured and beloved friend, ‘for stealing a horse, but justi 
you are to be hanged that horses may not be stolen’. \ Pu 
A Voyage to Lisbon, 1754. | ay 
Henry Fielding too, was honoured in his time as a just and humane | par 
magistrate, but few of us today would feel able to endorse the judge's | sider 
action as he does. Even the severity of the sentence scarcely repels us so | factor 
much as the callousness with which the judge scores a debating point at » o¢ ih 
the expense of the condemned man. And is his point even valid? Put | offen 
like this, the theory of pure deterrence appears crudely utilitarian, and | j;,... 
difficult to justify morally, because it treats a human being as only an | goter, 
instrument of deterrence. Can we truly say that the man is not being | 14 Ic 
hanged for stealing a horse: Would he have been hanged ifhe had not _ 44 1, 
stolen the horse? Surely not. And in that case, can we say that penal | ji), , 
justice is concerned only with the future effects of punishment, and is des 
that we need not consider what punishment the criminal has deserved? | —[, 
In talking about punishment, there is a danger of a false antithesis | 6 4 
arising through over-simplification. Retribution, deterrence and re- punis 
formation are sometimes presented as if they were mutually exclusive— | op 
as if the adoption of one theory automatically excluded the other two. | setrip 
But it is misleading to think of three distinct theories in the abstract. If | 44 q 
we consider human punishments in the concrete, we usually find that f Pec 
all three principles are involved. The question is really how retribution, | o¢ pu 
deterrence and reformation are related to one another, rather than how | jp ¢. 
they are opposed. ree 
On the other hand, we ought to distinguish the principle by which a | journ 
punishment is awarded from the effects which are aimed at. The basic a 
principle of penal justice is retribution, since liability to penalties is the P whe 
corollary of moral responsibility. Punishment is given only to those | al 
who are found to be guilty and morally responsible; and it should be | curaty 
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THE MORAL BASIS OF PUNISHMENT 


proportionate to the gravity of the offence and the degree of respons- 
ibility. This principle is the only truly moral basis for criminal justice, 
because it alone affirms a direct nexus between crime and punishment. 

But human punishments cannot rest there. Justice demands that we 
should look back to the crime, but charity and prudence require that 
we should look to the future. And so punishment is also directed (first) 
to the remedial effect on the offender, by reforming him, educating 
him, or deterring him from repeating the offence, and (secondly) to the 
deterrence of others and the maintenance of public order. It is only by 
aiming at one or all of these effects that human punishments can be 
justified at all, in St Thomas’s opinion.’ 

Punishment is thus intended for the good of the criminal, if possible, 
and for the good of society. It is for the judge to decide which penalty 
he thinks most suitable in each particular case, and whether to place the 
emphasis on remedial treatment or deterrence. In doing so, he will con- 
sider both its suitability for the individual criminal and such extrinsic 
factors as the needs of the time and place. But he must never lose sight 
of the primary principle of retribution (always supposing that the 
offender is morally responsible). Judges, and those who decide the main 
lines of penal policy, do not have to make a choice: reformation or 
deterrence or retribution. They should rather be aiming at reformation 
and/or deterrence through retribution (Retribution is used here, of course, 
to mean the principle that punishment—whether directed to reforma- 
tion or deterrence—postulates guilt and should be proportionate to it: 
it does not necessarily mean that the punishment will be repressive). 

To put it another way: what justifies a person’s being punished is the 
fact that he has deserved it; what justifies a hum an authority in actually 
punishing is the good it will do, either to the offender or to society. 
Both conditions must be satisfied. The first demands the principle of 
retribution, the second looks to the social effects, of which reformation 
and deterrence are the most obvious. 

People today tend to concentrate on the remedial or deterrent effects 
of punishment, and to gloss over the principle of retribution, if they do 
not explicitly reject it. It is criticized as an unnecessary postulate, an un- 
christian concept, a disguised form of vengeance, and so on. For many 
journalists, retributive is simply a useful smear word. What justification 


*Poenae autem praesentis vitae non per se expetuntur, quia non est hic ultimum 
retributionis tempus; sed inquantum sunt medicinales, conferentes vel ad 
emendationem personae peccantis, vel ad bonum reipublicae, cujus quies pro- 
curatur per punitionem peccantium’. 2a-2ae. 68, I. 4 108, I. 
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is there then for maintaining that punishment should be primarily 
retributive? 

Fundamentally, it is rooted in the natural order of things: ‘As a man 
sows, so shall he reap’. On the literal level, this states a fact of nature, 
something which we would be foolish to close our eyes to. So, too, on 
the metaphorical level, where it affirms that the universe is funda- 
mentally moral, that sin inevitably entails guilt and punishment. Evil 
brings its own retribution in this life, in the form of deterioration of 
character; and in the ultimate issue God ‘will render to every man ac- 
cording to his works’. (Rom 2, 6). This principle is not superseded by 
the New Law, as some people say: under the Christian dispensation we 
are invited to follow a higher law from a higher motive, but for those 
who do not respond to the invitation the natural law and its sanctions 
remain. St Paul indicates the place of judicial punishment under the 
New Law when he says that the prince does not carry the sword for 
nothing: he is the servant of God to administer justice and punish the 
evil-doer. (Rom 13, 4). 

Human justice, then, is based on this divinely-ordained natural law, 
that sin entails retribution. Public authority, in punishing a man for an 
offence against society, is not just retaliating, but administering the 
penalty authorized by the natural law.? St Thomas defines justice (al- 
most in the words of St Paul) as giving to every man what is due to him; 
and he makes it clear that this applies not only to commercial trans- 
actions, but also to just punishment.’ His treatment of compensatory 
punishment (contrapassum) closely follows that of Aristotle, who holds 
that both kindnesses and injuries deserve to be repaid. Reward and 
punishment may each be regarded as a form of recompense; but if we 
think of punishment as a kind of debt then it is something due to the 
offender, not from him to society. Aristotle further observes that this 
principle is necessary for social cohesion in a democracy: ‘It is just the 
feeling that, as one does, so one will be done by, that keeps a political 
association in being’. 

Judicial punishment thus vindicates the natural moral law and so 


*Méme quand il s’agit de I’exécution d’un condamné 4 la mort, |’Etat ne dis- 





pose pas du droit de l’individu 4 la vie. Il est réservé alors au pouvoir public de | 


priver le condamné du bien de la vie, en expiation de sa faute, aprés que, pat 
son crime, il s’est déja dépossédé de son droit 4 la vie’. Pope Pius XII, in an 
address to the first International Congress on the Histopathology of the Nervous 
System. A.A.S., vol. xix (1952), p. 787. 

32a-2a¢. 80, c and ad 1. 108, 2 ad 1. 
#2a-2a0e. 61, 4. Ethics, v, 5, 1132 b 22. 
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THE MORAL BASIS OF PUNISHMENT 


maintains the principle of rule of law in the life of the community. 
This is the primary purpose of punishment. Its social effects are im- 
ponderable, but very important. We in this country are tempted to 
take them for granted, since we have a long tradition of the rule of law. 
If we had lived through a period of lawlessness (such as that in the 
Congo) or under a tyrannical or corrupt regime, we really would 
desire the vindication of justice. We have come to expect the rule of 
law as a right, without thinking that it has to be maintained. 

But for the Christian there is another motive for punishment: it is 
also required by charity towards the offender. St Augustine, speaking 
of fraternal correction, says in illustration that we should not be too 
squeamish about the natural feelings of the man who is afraid of the 
surgeon’s knife. Similarly with punishment. The object is remedial— 
to reform the criminal and bring him back to his place in society—but 
this can only be achieved by imposing some punishment which will 
make clear his guilt and emphasize the claims of the moral law. The 
man may remain blind to the moral issue, and in that case the punish- 
ment will be no more than a deterrent, showing that crime does not 
pay. But if he recognizes, even grudgingly, that his punishment is just, 
this recognition may lead him to mend his ways. ‘Crime does not pay’ 
isa maxim of expediency, but ‘crime deserves punishment’ is a moral 
one. It forms the link between our natural tendency to seek pleasure 
and avoid pain and the principle that we should do good and avoid 
evil. 

Penal justice takes account only of external offences against society, 
but it aims to have an effect on the offender himself. All sin, says St 
Thomas, is an offence against the three orders which govern man—his 
own conscience, the laws of society, and the law of God—and entails 
punishment from each of these.5 Judicial punishment belongs to the 
second of these: it is intended to bring home to the offender that there 
is a moral order in society which cannot be violated with impunity. 
But in doing this, and in bearing directly on his own culpability, it 
helps to arouse his conscience: this is the reformative aim of punish- 
ment, as it applies to the individual. And if his conscience is awakened 
and the man is a Christian (or at least a theist) he may come to see that 
his punishment is an opportunity for expiating his sin against the law of 
God. This, said Pope Pius XII in his speech to the Sixth International 
Congress on Penal Law in 1953, is the most important aspect, and the 


5 °2a-2ae. 87, 1. 
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ultimate meaning of punishment.® 

This then is the principle of retribution, rightly understood: that the 
punishment should be related to the degree of culpability, and so vindi- 
cate the law. This is the essential basis of penal justice, but it is not the 
whole of penal justice. The judge must also look to the effect of the 
punishment; and here the object is that the criminal should be reformed, 
or at least deterred. The form of punishment has to be decided with 
these objects in mind, taking account of what is known about the 
individual offender. 

The tendency today is to give more attention to the social effects of 
punishment than to the principle of justice. In part this is due to a more 
humane spirit, in part to the positivism and pragmatism which per- 
meate so much of our thinking. The principle of retribution becomes 
obscured, and is sometimes consciously rejected, for a number of 
reasons. 

First of all, the word retribution has acquired a pejorative sense: it is 
often used (inaccurately) in the sense of a repressive punishment, given 
in a spirit of retaliation. So some would say that there is no need to 
invoke the principle of retribution, since the establishment of legal and 
moral guilt is sufficient to justify punishment. All true punishment is 
just, they argue; if it were not just, we should not, properly speaking, 
call it punishment. But this is in fact just a change of terminology, since 
the argument admits that the principle of retribution is in fact essential 
to punishment properly so called. 

The chief objection to the principle itself, on the ground that it is 
inflexible and out-dated, comes from those who see moral standards 
only in terms of reciprocal rights and duties, as something purely 
human and relative. Retribution implies a natural moral law, and 
ultimately a divine lawgiver. These premises were generally admitted 
when our law developed, and the law was designed, in the ultimate 
issue, to safeguard and emphasize them. But the sense of any absolute 
moral standards has diminished rapidly in recent years. Academic philo- 
sophy for the past century has been generally hostile, and popular 
opinion has now followed suit. (Richard Hoggart has traced the change 
in the last generation or two from ‘Right’s right and wrong’s wrong, 
when all’s done and said’ to ‘It wouldn’t do for us all to think alike’ and 
‘It doesn’t matter what y’ believe, so long as yer ’eart’s in the right 
place’.) And the concept of objective moral guilt has been further ob- 
scured by popularizations of Freudian psychology. The psychologist 


64.A.S., vol. xx (1953), pp. 730-744. cf. 1a-2ae. 87, 6. 
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THE MORAL BASIS OF PUNISHMENT 


commonly uses the word guilt to mean feelings of guilt as a psycho- 
logical phenomenon. These guilt-feelings need not be rational. Very 
often the psychologist is concerned just because they are not: because 
guilt-feeling is excessive, or deficient, or bears no direct relationship to 
the person’s conscious moral conduct. And the popularization of the 
word guilt in this sense has caused many people to lose sight altogether 
of the primary meaning of guilt as an objective moral fact, inevitably 
attached to the conscious transgression of the moral law. In this matter 
the legal principle of a just retribution is a buttress to the moral law, 
and one which should not be easily surrendered. 

Thirdly, there is the objection that crime is a disease, and the whole 
conception of punishment should be replaced by one of treatment. It is 
certainly true that a great deal more is known today than in the past 
about the psychological causes of crime, and every effort must be made 
to take account of totally or partially diminished responsibility. But it 
is only the thorough-going determinist who would say that all crime 
is pathological in origin. The principle of retribution implies respons- 
ibility; and conversely the policy of replacing it by treatment implies 
a denial of responsibility. But responsibility is immensely important, for 
two reasons in particular. First, as the foundation of morality. The loss 
of a consciousness of absolute standards, and confusion about guilt, 
already referred to, have attenuated the concept of moral responsibility. 
(One example of this was a recent letter in the Spectator from a man who 
was honestly puzzled because Catholics are unanimously opposed to 
artificial abortion, but not necessarily opposed to capital punishment.) 
Secondly, there is a close correlation between responsibility and free- 
dom. We can see this in the case of children growing up: as they 
become more responsible, so they can and should have more freedom. 
Similarly, political freedom obliges us to responsibility for its right use. 
And so the transition from a policy of punishing people, as being 
responsible, to one of giving them treatment, because they are not fully 
responsible, is eo ipso a transition from freedom to paternalism. It may 
be a justifiable change, to some extent, particularly in dealing with the 
young, but it is not to be taken lightly. The thin end of this wedge is 
already here in the indeterminate sentences given to youths who are 
sent to approved schools and borstals. The transition to paternalism 
may be gradual and imperceptible, but the natural outcome if this 
policy is pushed to its conclusion is the totalitarian state which sends 
men to concentration camps for ‘re-education’. 

Fourthly, there is the argument that punishment is fundamentally 
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motivated by aggression, and that this is also at the root of crime. In 
other words, the drive to punish and to be punished is not primarily 
moral, but psychological. Granted that there are a few pathological 
cases of criminals who get themselves punished, are we to agree that 
aggression underlies all punishment: And if so, is all punishment 
thereby vitiated? 

St Thomas seems almost to have anticipated this modern objection 
in his theory—at first sight rather disconcerting—that vindicatio is a 
distinct virtue, the opposite of gratitude, and one of the virtues related 
to justice.” To understand this, we have to remember that there are two 
traditions in Christian morals—the Greek tradition, chiefly derived 
from Aristotle, which considers man from a psychological point of 
view, in terms of virtues and vices (that is, good and bad moral habits); 
and the Jewish tradition, which is juridical, in terms of law and actual 
sin. Both approaches are legitimate and important: to a large extent 
they are complementary ways of talking about the same thing. So in 
penal justice we are normally talking of a specific action contrary to the 
law, and we try to think of guilt and punishment as unemotionally as 
possible; and in his treatise on law St Thomas writes in terms of pecca- 
tum, culpa and poena. But when he comes to speak of the virtues of the 
individual, he says that we have a natural tendency to repel and punish 
violence, injustice and anything which would do us harm; and this is a 
virtue provided it is rightly directed. The violence we deplore may be 
directed against law and order, as in the case of an armed robbery, or it 
may be an abuse of power by the forces of authority, as at Sharpeville. 
In both cases, indignation may be aroused and public opinion demand 
punishment—and rightly so, provided that the object is not personal 
vengeance, but the remedying of the injustice and the vindicating of 
the rule of law. Here, as elsewhere, it is important that we should be 
aware of our emotions, but we should not necessarily distrust them. An 
explanation of the genesis of guilt, punishment, reparation and the like, 
in terms of more or less unconscious emotional tensions may be quite 
valid so far as it goes: but an explanation which is restricted to those 
terms will be a distorted one because it implies that guilt, punishment 
and the rest are never rational and moral. Similarly the evidence from 
animal psychology (rats in mazes, and so on) is of limited value here. 

Finally there is the objection that retribution is unconstructive. This 
objection arises chiefly from the error of thinking of retribution, re- 
formation and deterrence as opposing principles, instead of inter- 


72a-2ae. 108, 
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THE MORAL BASIS OF PUNISHMENT 


penetrating elements in penal justice. However much it is directed to- 
wards education and treatment, a penalty which is imposed on a man 
against his will by a judicial authority has an element of retribution in it. 
And similarly all retributive punishment has some deterrent effect, even 
if it is not reformative. This complaint of its unconstructive character 
is particularly brought against corporal punishment. In fact, research in 
education shows that most children regard corporal punishment from 
parents and teachers as effective in a remedial and educative way.* The 
reason for this seems to be the very fact that it is unconstructive: it is 
clearly punitive and nothing else. It is not just physical coercion, be- 
cause it is an action which has moral significance. And if the child recog- 
nizes it as a just punishment, then it brings home to him very clearly 
the principle that good is to be done and evil avoided. But we should 
beware of transferring this conclusion to judicial corporal punishment, 
which is concerned not with the average child, but with the older boy 
or young man who is already something of a rebel against society, and 
might very well fail to see an official birching, several weeks after the 
offence, as a just punishment. For this reason the new detention centres 
—recommended when corporal punishment was abolished in 1948, but 
only beginning to be available—will perhaps be a more suitable form of 
‘punitive’ punishment. 

To sum up the principles involved: punishment normally includes 
elements of retribution, remedy and deterrence. The emphasis may be 
placed on one or other of these as the case requires, but the essential 
principle is that of retribution, which means proportioning the severity 
of the punishment both to the seriousness of the crime and to the cul- 
pability of the criminal. This principle forbids excessive severity as well 
as too great leniency. It was recently reported in the newspapers that a 
man had been sentenced to ten years’ imprisonment for stealing two 
bags of mail. No doubt there were special circumstances we do not 
know, but our immediate reaction to that simple statement is that the 
punishment was unjust, precisely because it is contrary to the principle 
of retribution. If we were working on the principle of deterrence pure 
and simple, there could be no objection to such a punishment: in fact, 
it would be an exemplary sentence—like hanging a man that horses 
may not be stolen. Similarly we have to be very careful about making 
remedial treatment the object, if it is divorced from the principle of 
retribution. The use of the indeterminate sentence, and of the recently- 


“Children and Punishment’, Durham Research Rev., vol. 3, no. 11 (1960), pp. 
12-26, 
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given power to commit a man for psychiatric treatment, may be good f 
on occasion, but it could easily lead to paternalism. It transfers the 
power to detain a man away from the judiciary, and may give rise to 
questionable cases like that of Ezra Pound. 

Retribution is thus the essential and primary principle of judicial ( 
punishment, though as an end it is only intermediate and subordinate. 
We must not leave it out, because either reformation or deterrence 
alone opens the way to tyranny, by treating a man as less than fully 
human. j 

When children transgress the law there are two important differ- | 
ences, both stemming from their imperfectly-developed responsibility. 
The first is one of practical jurisdiction. The adult is presumed to be , 
responsible for his actions unless there is clear evidence to the contrary. 
But children under eight can never be charged with a criminal offence, 
and those under fourteen are presumed to be incapable of criminal 
intention (doli incapax) unless the contrary is shown. 

The second difference is one of general principle. Public authority has 
the right and the duty to take a more direct interest in the welfare of » 
the child than in that of the responsible adult, and to foresee and prevent 
delinquency wherever possible. This follows from the rights and duties | 
of the State in education, to supplement the work of the parents, and to | 
replace them if they fail in their duties. It has been recognized for many 
years that in dealing with delinquent children the main emphasis should | 
be on moral education and training rather than punishment. 

In the case of children therefore, remedial treatment may be an 
acceptable alternative to retribution, and may be justified even if the 
child has not committed an offence. Two rival principles are thus in- 
volved: punishment and education. The conflict between them runs 
through all the penal practice relating to children. At present children 
may be dealt with in two ways: either criminal proceedings, leading to 
punishment, or ‘care and protection’ proceedings, based on personal 
need. And if a charge is made, the child is tried on one ground (the 
offence committed), but dealt with on another (his future welfare) : this 
means that there is no necessary proportion between offence and punish- 
ment. Again, although a child cannot be‘punished’ unless he is found 
guilty of an offence, ‘care and protection’ proceedings can lead to 





MPa 





committal to an approved school—generally regarded as the severest 
sentence which may be given as a punishment. 

Because of these anomalies, and because of the practical difficulty of 
administering the doli incapax provision, the Ingleby Committee ha | 
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THE MORAL BASIS OF PUNISHMENT 


suggested that all younger children (under twelve) should be dealt with 
on the ground of need. It therefore proposed that the minimum age of 
responsibility should be raised from eight to twelve (perhaps later to 
thirteen or fourteen). This would mean that children under that age 
could not be charged with an offence, but would be brought before 
the court as “being in need of protection and discipline’. 

The advantages of this proposal are obvious and important, but it 
has met with a good deal of criticism on the ground that it would 
further undermine the sense of responsibility. Children may be often 
irresponsible, the argument goes, but to treat them as if they are in- 
capable of responsibility will only make things worse. And of course one 
fact which Catholics have in mind is that children begin to go to con- 
fession on reaching ‘the age of reason’, usually about seven. If they are 
capable of sin, surely they are morally responsible: 

Two questions are really involved here. When do children become 
morally responsible? And, will the proposed change in the law under- 
mine the sense of responsibility in the community? 

The first question is a complex one, and we cannot simply make a 
hard and fast rule. There are different degrees of responsibility, and big 
differences between individuals. The criterion for first confession is a 
simple knowledge of right and wrong, with the capacity to choose 
between them. It does not presuppose a very well developed ability to 
distinguish what is sinful from what is not. Is this ‘use of reason’ 
sufficient for criminal responsibility? 

It would not, it seems have sufficed for St Thomas, or for the jurists 
of earlier times®. Children should not be allowed to take the vows of 
religion, says St Thomas, until they have ‘a due use of reason’; that is, 
until they are capaces doli. This use of reason, he says, is usually reached 
about the beginning of puberty, which he puts at about twelve for 
girls and fourteen for boys.!° (He is careful to allow for individual 
differences in both physical and mental maturation.) 

English law seems to have followed the same ancient tradition as St 
Thomas, in that a child under fourteen is presumed to be doli incapax 
unless the contrary is shown. In practice, the interpretation seems to 
have become stricter. But there is no certainty about the standard to be 


*A.-M. Henry, 0.?., Initiation Théologique, tome 3, p. 946. 

1Et eadem est ratio de pueris qui nondum habent debitum usum rationis, per 
quem sint doli capaces; quem quidem pueri habent, ut frequentius, circa 
quartumdecimum annum, puellae vero circa duodecimum, qui dicuntur anni 
pubertatis. In quibusdam tamen anticipatur, et in quibusdam tardatur, secund- 
um diversam dispositionem naturae’. 2a-2ae. 189, $. 
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applied, says the Ingleby Report, and some courts are more con- 
scientious than others in giving the child the benefit. This, it would 
seem, is where psychology should come in. But in fact modern empir- 
ical psychology has not produced much evidence about moral respons- 
ibility, since the subject has received relatively little attention until 
quite recent years.11 The concept is a complex one, and includes 
affective maturity and personal autonomy as well as moral judgment. 
The capacity for moral judgment, the intellectual factor in moral 
responsibility, is developed by upbringing and experience, but the 
individual’s intelligence sets an upper limit. Now one of the best- 
established findings of modern psychology concerns the scatter of indi- 
vidual intelligence: a child of ten may have a mental age anywhere 
between seven and fourteen, and still be what we call ‘normal’. (Or, to 
put it the other way round, an intelligent child of eight will have 
developed a mental capacity which the dull child will not reach until 
thirteen or fourteen.) Since many of the children who get into trouble 
are of less than average intelligence, and have very often had a defective 
upbringing as well, we may expect the moral judgment of delinquent 
children to be below average, sometimes well below average. The 
magistrate’s clerk who wrote to the Times saying that his own children 
all knew right from wrong at the age of eight and that other children 
should know too, obviously had little idea of why social scientists have 
developed sampling techniques: but there are plenty of people who 
would argue along similar lines. Besides, what is required for true 
moral judgment is not just that the child should ‘know right from 
wrong’, but that he should know whether this particular action in 
these particular circumstances is right or wrong—a much more difficult 
matter. We certainly cannot presume that the child will have developed 
any real moral responsibility before puberty. To try to assess it earlier 
is not at all easy, since there are no objective psychological tests for 
estimating the capacity for moral judgment, let alone moral respons- 
ibility. 

Would the proposed change, then, tend to undermine the sense of 
responsibility in the community? The principal objection—represented 
by a minority report of one member of the committee—is that the 


Cf. the symposium, “The Development of Children’s Moral Values’, Brit. 
J. Educ. Psychol., 1957-60. There is useful survey of earlier work in the first two 
papers: I, J. Hemming, ‘Some Aspects of Moral Development in a Changing 
Society’ (vol. 27, June 1957, PP. 77-88); Il, J. F. Morris, “The Development of 
Adolescent Value-Judgments’ (vol. 28, Feb. 1958, pp. 1-14). 
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THE MORAL BASIS OF PUNISHMENT 


terminology is dangerous, because it suggests that children are being 
exempted from blame. Certainly the proposed wording (‘in need of 
protection or discipline’) implies that it is the parents who are to blame 
rather than the child. Very often they are, and the change might be 
an excellent thing for that reason. So far as the child is concerned, an 
action such as stealing would still be a ground for proceedings, but not 
for a criminal charge. In effect, a child under twelve would always be 
regarded as doli incapax. Since this is already the presumption, the pro- 
posed innovation is not so startling as some people have suggested. The 
Ingleby Report says (para. 93) that ‘it is largely a matter of terminology 

whether we say that he has committed an offence and is therefore in 

need of discipline, or whether we say that he is in need of discipline 

because he has done something that would be an offence if he were 
older’. It is not a distinction which would readily occur to a child, 

certainly, but it is rather more than a verbal quibble. It means that an 

‘offence’ would be an occasion for welfare proceedings, not a cause of 
punishment. This is already the actual situation, so far as most judicial 

punishments of children are concerned. In parental punishments, as in 

judicial punishments of adults, it is important to keep a proportion 

between culpability and punishment (that is, the principle of retri- 
bution). But this is not possible in judicial punishments of children, 

which are already determined by the need of the child. Committal to 

an approved school, for example, is always for an indefinite period, 

and cannot therefore be proportioned to guilt. In any case, loss of 
liberty for a year or more may be excessive as a penalty for the par- 

ticular offence, even though it is the best thing for the child. It is best to 

recognize this for what it is—training rather than punishment. If we 

wish to uphold retribution, with its emphasis on moral responsibility, 

as the essential principle of penal justice, then we must also make allow- 

ance for any serious lack of responsibility, whether this is due to mental 

illness, low intelligence, or the youth of the offender. Morally, this is a 

matter of obligation. Politically, it would be a mistake to insist on 

responsibility if it is not truly there: this only encourages people to 

reject the whole concept. 
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Delinquent and Neurotic 
Children 


CHARLES BURNS 


The title of this article is also that of a recent book on the subject’, 
which is a worthy attempt to evaluate certain hypotheses against an 
objective study of social and psychological factors. The author says: 
‘Our fundamental aim was to make a comparison, critical for our 
theoretical understanding of later social maladjustment, of the diver- 
gent routes taken in emotional development by neurotic and delinquent 
children, from their early years’. 

There is no hard and fast distinction between the two groups, any 
more than there is in any category of human beings, but by trying to 
find the relative frequency and importance of the various factors in the 
two groups, it was hoped to throw into sharper relief and render more 
clear, those factors which are most important in the making of delin- 
quents. The stress of the book is in the main on delinquency rather than 
on neurosis, as is evident from the excellent ‘Historical Background’ of 
the first chapter. It is rightly stressed, and this cannot be repeated too 
often, that: “The term “delinquent” is in no way a psychiatric or diag- 
nostic entity in the proper sense, but gives a description of certain types 
of behaviour in many recognizable personality types’. 

The study was undertaken by the teams of the three child guidance 
clinics in West Sussex under the direction of Dr Bennett, who is a 
psychologist, originally from Australia. She gives credit to the late Dr 
Kate Friedlander who originated the project when she was psychiatric 
Director of the West Sussex child guidance service. One hundred 
children, fifty ‘delinquent’ and fifty ‘neurotic’, were selected out of a 
much larger number, and half the book is taken up with full clinical 
descriptions of the cases. It is not claimed that anything new or startling 
emerged from the research, which covered familiar ground, but it con- 
firmed and sometimes disproved, many previous observations, assump- 
tions and theories, and it is free from jargon and needless new terms. 

If there was one main conclusion as to the conditions that go to the 
making of the two types of disorder it would be that neurotic children 


1Delinquent and Neurotic Children, by Ivy Bennett; Tavistock Publications; 45s. 
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DELINQUENT AND NEUROTIC CHILDREN 


come from ‘stable’ homes and delinquents from ‘broken’ ones; but, of 
course, this statement would be open to much qualification and ex- 
tension. For example the word ‘stable’ here simply means that the 
parents live together without violent or marked disturbance, but there 
may be all sorts of psychological tensions and disharmonies in these 
homes, as well as faulty upbringing, which tend to produce neurosis. 
The ‘broken’ or ‘unstable’ homes again are of many kinds, and there 
may be deeper factors which bring about the broken home and the 
associated delinquency as well; for example, constitutional instability 
in the parents. 

Another important feature, noted by many observers, past and pre- 
sent, is that inconsistent discipline, i.e., gross frustration alternating with 
gross gratification, is very frequently found in the homes of delin- 
quents, whereas overstrict discipline or too high a standard of behaviour 
is more often associated with neurosis. 

It is obviously impossible in a short article to discuss other factors, of 
which over twenty are considered in the book under review, and 
evaluated statistically. It has been said above that ‘delinquents’ do not 
form a homogeneous body or category; farfromit, for they are of many 
types and varieties. Hence it is foolish to generalize as is so often done, 
as to what should be done with them or about them. Some of the non- 
experts will say that all they need is punishment, and corporal punish- 
ment is often implied; some of the experts claim that all they need is 
treatment, but the sensible experts would mostly agree that some need 
punishment, some are made worse by punishment and need treatment, 
while others need both.? 

There are many possible ways of classifying types of delinquents; in 
this book, nine different groups are described, of which the following 
might be mentioned here: 

(1) The dull or handicapped delinquent, often from a poor inadequate 
home, unable to withstand much pressure of any kind, owing to poor 
endowment from birth. 

(2) The more ‘normal’ type who have lacked sufficient outlets and have 
had inadequate training in social behaviour. We might add also those 
who are out for a bit of fun and excitement. 

(3) The ‘deprived’ delinquents who have lacked adequate home life; 
*{ need hardly say that this is not a matter for ‘experts’ in sociology or psycho- 
logy only. The question of human responsibility, of restitution by acceptance of 


punishment, and so on, are of tremendous importance. Experts in Ethics and 
in Law must play a part, and indeed so must an educated ‘laity’. 
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who have been grossly neglected or rejected, or been reared in un- 
satisfactory Institutions. Shading off from these are the so-called psycho- 
pathic types. Much will be heard of the latter in future, since the new 
Mental Health Act has created a category of these, and envisages special 
provision for their treatment. 

(4) The neurotic delinquents, which is itself a vague group containing ? 
various sub-divisions. Though not a large percentage of delinquents in 
general, they form an important category because they are not in- 
fluenced fundamentally by environmental treatment, and may be made 
worse by punishment. 

The study of juvenile delinquency in general has now a long and 
respectable lineage going back for half a century. Healy, a psychiatrist 
in America, started his work in connection with the Juvenile Court in 
Boston as far back as 1909, and published his first study, The Individual 
Delinquent, in 1915. This was followed by others, with his colleague 
Augusta Bronner, up to 1936. Burt produced his now classic book, 
The Young Delinquent, in 1925, with a fourth edition appearing in 1944. 
The Gluecks gave us another important work in 1950, Unravelling 
Juvenile Delinquency. These are only the best known works in the 
English language; many other books and papers in other tongues could 
be found. And yet we are constantly being told that we know little 
about the subject and that much further research is necessary. Such for 
example is the impression given in a recent book by Lord Longford, 
The Causes of Crime, and in the animadversions so pungently expressed 
in Lady Wootton’s Social Science and Social Pathology. It is now the 
tendency to become as objective as possible, and to validate the results 
of questionnaires, inventories of multi-factors, test results, and so on, 
by Chi-squaring and other statistical methods. This critical attitude and 
refinement of methods is no doubt all to the good, because we can 
never plumb human behaviour to the depths; nevertheless, I at least 
would maintain that we do know a lot about the subject. At least there 
is no excuse for ignorance, and for the kind of statements that are 
constantly being made by all and sundry in the Press and elsewhere. 
There is also too much repetition of opinions and facts which have 
already been churned over at innumerable conferences and congresses. 

There took place last summer in London a large congress on the sub- 
ject, sponsored by United Nations, which to many appeared as a 
microcosm of national and ideological differences and disagreements 
rather than anything else; this may be rather too cynical a view, andno 
doubt it had its uses: any international exchange of views may bring 2 
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DELINQUENT AND NEUROTIC CHILDREN 


little more knowledge, a little more understanding. The remarks of the 
genial Secretary of the International Union for Child Welfare, Mr 
Mulock Hower, writing in their News Letter, are worth quoting (he 
ought to know because he runs most excellent institutions for delin- 
quents of both sexes in Holland, which I had the pleasure of visiting 
once) : 

Reading the reports and hearing what was said at the discussion in London, 
one feels inclined to say: not very much news from the West, nor from the 
East. How many times has it been said before that we need more insight into 
the causes, into how to prevent and how to treat, and therefore more research 
and more reliable comparable figures? 

How much has not been written about the biological, sociological and 
psychological aspects of juvenile delinquency? Sure, we are living in a 
rapidly changing world, and family life is without doubt disintegrating. 
Who does not know this? We realize too that the high-income countries 
have different problems in regard to juvenile delinquency than the low- 
income ones. Again and again we are told what the effects are in our field of 
urbanization, industrialization and migration, and how harmful the com- 
mercialized entertainment industry is for growing children, and how they 
ought to be protected against the posionous influence of sex, violence and 
crime films, garbage literature, and how the wrong use of mass media such 
as press, radio and T.V. contradict the moral values and standards of society. 

Sure, we know all this, and we know too that we have to establish or 
increase family counselling services, créches, nursery schools, playgrounds, 
clubs, vocational guidance bureaux, child guidance clinics, special police 
brigades, observation centres, detention homes, residential treatment homes, 
juvenile and family courts, parole services, after-care, and above all the 

training of personnel. We know we should make more follow-up studies, 
and so on. 

The song is so well-known that we ought to make a record of it and play 
it before the start of every conference in the field of juvenile delinquency, so 
as to avoid senseless repetition and the producing of ‘new’ recommendations 
which are in fact never new but often as stale as yesterday’s loaf. 

The last White House Conference reported clearly what is lacking and 
what ought to be done. In London, the Lord Chancellor in his opening 
speech stressed what the shortcomings are in the United Kingdom and what 
plans should accordingly be realized. That is what we should do—realize 
these plans—instead of getting into a panic about the increase in juvenile 
delinquency. 

It is not the juvenile delinquents who worry me, but the adults. Society 
does not give enough attention to Problem No. 1, which is education and 
how to improve it; nor to Problem No. 2, which is the steps that should be 
taken in the fields of prevention and treatment. 
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In the report prepared by the Secretariat of the United Nations, it is stated: 

‘At present, opinion is growing in a variety of quarters, that, if juvenile 

delinquency is to be reduced, discipline, moral values and social respons- 

ibility should be stressed in every society more particularly among juveniles’. 

I think the adults should first set the example. 

To the last sentiment one can accord a hearty hear hear. For one 
thing in this country the housing situation is a blot and a disgrace. | 
cannot but believe that if ‘Operation Housing’ were forced on the 
Government and Local Authorities by public outcry, the problem 
could be solved in a quarter of the time allotted. The bulge in young 
delinquents is to a large extent due to the fact that the children of 
delinquent age now are those who suffered the greatest disturbance 
from the war years when they were round four and five years old. This 
is fairly conclusively shown in a recent Government publication, 
Delinquent Generations, a Home Office Research Unit Report, prepared 
by Leslie T. Wilkins. It also points to the importance of the active 
presence of a reliable and adequate father in preventing delinquency; 
this, though seemingly obvious, has been rather neglected as an im- 
portant factor, but has recently received confirmation in Andry’s careful 
study, Delinquency and Parental Pathology. Many of these children have 
suffered from gross overcrowding and lack of playing facilities as well; 
and yet we are so shocked by their behaviour. 

The most deprived or handicapped, and the psychopathic type (who 
are probably the most handicapped of all) are the ones who form the 
great bulk of cases in Approved Schools and Borstals. Although these 
institutions are no longer the rigid, regimented, loveless places that they 
once tended to be (though there are still some black spots), nobody can 
be quite satisfied with their results. They are hampered by their num- 
bers, by the poor material that they get, and most perhaps by the 
difficulty of giving individual attention to the children. Among the 
ones that have to be sent away from home by the Courts there are a 
certain proportion for whom Approved Schools are not suitable be- 
cause they are too disturbed, too neurotic, or just too depressed and un- 
happy—particularly those who have been cast off by their parents. 
There are also the great numbers who have been orphaned by war, 
their homes destroyed, and who have wandered in gangs in the big 
towns of Europe. 

For these there have sprung up special types of schools, colonies and 
‘boys’ towns’ started by devoted and inspired individuals in all coun- 
tries. We must not forget that the originator and exemplar of these was 
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DELINQUENT AND NEUROTIC CHILDREN 


St John Bosco, who was apparently unique in his time, and has left the 
Order of Salesians to carry on his work. The work of Fr Borelli in 
Naples is iuspired by exactly the same ideals and methods: St John 
Bosco’s boys were also ‘Scugnizzi’. Then we had Fr Flanagan’s Boys’ 
Town in the U.S.A. and his memorable remark: ‘Crime and happiness 
are like oil and water: they don’t mix’. 

In the year 1936, there appeared two books of some importance 
describing the experience and methods of two different men: one was 
The Road to Life by A. Makarenko who did remarkable work with the 
‘lost boys’ of the Russian revolution, and the other by A. Aichhorn, 
translated into English with the title Wayward Youth. The methods of 
each were based apparently on quite different foundations, Aichhorn 
being trained in the ways of psychoanalysis, and Makarenko working 
on horse-sense and personality. Then in this country, there is David 
Wills, who has run three different establishments, and has written three 
books about his work in each. Almost at the same time as his recent 
book, Throw away thy Rod (he does not agree with Solomon’s un- 
fortunate remark!) there has appeared another book by F. G. Lennhoff 
entitled Exceptional Children. The latter, though trained in Berlin, 
speaking imperfect English, and employing mostly Swiss girls as help- 
ers, yet manages to make contact and get excellent results with English 
boys. (Having acted as visiting psychiatrist to both the above establish- 
ments, I speak from personal knowledge of their integrity and their 
results. 

“rd is it, one may well ask, that these workers of widely differing 
nationalities, temperaments and beliefs have in common? Dr Bennett, 
in her first chapter suggests one answer (she is actually speaking of 
Makarenko): “The basis for success lay in his profound belief in all 
types of children and individuals; in his provision of a relationship of 
tolerant and infallible friendship, and of a model or ego-ideal command- 
ing respect from the whole group’. They also had, in different ways, a 
faculty for exploiting an emotional situation, to overcome the child’s 
defences and elicit a response. They made use of the ‘moment of 
surprise’, one might say: of the ‘moment of truth’. 

Such individuals are very few, but their experience and inspiration 
can be handed on, and certain principles emerge, which gradually 
filter down, if all too slowly in some quarters. 
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A Lawyer's View of the Natural 


Law 
IAN HAMNETT 


No doctrine of jurisprudence has so distinguished a history as the 
theory of the natural law. One of its earliest and noblest expressions is 
to be found in Sophocles, when Antigone refuses to obey Creon’s un- 
just commands and appeals to a law greater than human ordinance.! 
In the form given to it by Greek Stoicism it was received and developed 
by the Roman philosophers and jurists; through St Isidore it passed 
into the middle ages where it found its most perfect expression in St 
Thomas Aquinas. It was adopted and applied by the Dutch Protestant 
jurists of the seventeenth and eighteenth centuries and it is still embraced 
by most Catholic thinkers today. It links the pagan and Christian tradi- 
tions from classical antiquity to the twentieth century; and while its 
independence of supernatural revelation can be said to give it value as a 
praeparatio evangelica, its perfect consonance with dogma has led to its 
almost universal adoption in Catholic thought. 

This very acceptance by Catholics has, however, led to a great deal 
of confusion and to the advancement of some exaggerated and often 
meaningless claims. It may be useful to subject the natural law doctrine 
to an analysis based largely on theoretical and practical jurisprudence. 
Such an analysis will reveal the inadequacy of much that is commonly 
said about the doctrine as a possible theory of law and will illustrate, 
perhaps, why few lawyers show much enthusiasm for it. 

Although the natural law doctrine is not formally or intrinsically 
dependent upon revelation, being concerned neither with divine posi- 
tive law nor with revealed dogma but only with concepts of a purely 
natural order, it attains perfect consistency only within the context of 
the Christian religion. As expounded by the pagan philosophers, it 
cannot stand up to the searching questions: how do you distinguish the 
natural from the merely normal? and when you attach moral significance 
to the one and not to the other, are you not simply giving the name of 
‘natural’ to those acts of which you approve and denying it to those of 
which you disapprove? so that instead of its being (as you claim) the 


1Ant, 450-60. 
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A LAWYER'S VIEW OF THE NATURAL LAW 


naturalness or otherwise of an act that determines your moral judgment, 
it is your moral judgment that determines whether or not you call it 
natural? No answers to these questions based upon mere observation 
can survive the Humean critique. The Roman philosophers themselves 
were embarrassed when they came to discuss the relation of the ius 
naturale to the ius gentium, and the logical principles put forward by 
modern philosophy make any attempt to ‘demonstrate’ the existence 
of ‘natural principles’ a hopeless task from the start. As Suarez was to 
emphasize: ‘natural law does not proceed from God as law-giver . . . 
nor does God manifest Himself in it as a sovereign commanding or for- 
bidding’.? Natural law has indeed more in common with what the 
legal philosopher will call scientific or descriptive than with normative 
law, and this raises a problem which a purely humanist apologetic 
cannot resolve. A descriptive law, by definition, cannot be ‘broken’; 
if it is not verified, the observer must restate his law. But the natural 
law, though descriptive of the fundamental nature of man, and not the 
product of command, is daily seen to be broken, and yet its defenders 
do not restate the law but instead call upon those who break it to con- 
form. Classical thought could not surmount this difficulty. It was not 
until the development of the doctrine by the medieval schoolmen, and 
above all by St Thomas, that the doctrine of the Fall made it possible 
to construct an intellectually valid system, in which the existence of a 
natural law on traditional lines could be reconciled with the demon- 
strable fact of its non-observance. St Thomas in discussing the natural 
law in its relation to man lays great emphasis on free will and stresses 
that while the natural law in its most general sense is simply the parti- 
cipation of the eternal law in the creature (so that creatures without 
free will cannot help conforming to it under the disposition of Provi- 
dence) man as a free and rational being has a special relationship to this 
law and a special function within Providence, as he can act against the 
law of his being and since the Fall is prone to do so.* The natural law, 
in other words, though intrinsically descriptive, can through man’s sin 
become normative in his regard. Similarly Dante through the mouth of 
Beatrice offers an account of the natural law that implies the relevance 
of human freedom, and of the consequences of the Fall: 
cosi da questo corso si diparte 

talor la creatura, ch’ha potere 

di piegar, cosi pinta, in altra parte 
*De Legibus 2. 6. 
*ta 2ae. OI, 2. 
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. .. se impeto primo 
a terra é torto da falso piacere.‘ 

Even if it were not the case that a purely humanist account of the 
natural law was vulnerable to criticism of the kind directed against it 
by Hume, it would still remain true, in the words of the great Scottish 
institutional lawyer Lord Stair, that ‘this natural law . . . is not equally 
evident to all men; but the more reason they have, the more clearness 
they have of it’. Reason may have the inherent capacity to attain to 
this knowledge, but it frequently fails to do so: the natural reason of 


the individual man is not necessarily the recta ratio of which St Thomas | 


speaks, The priority and autonomy of the natural order is a fact of 
logic but seldom perhaps a fact of experience. It is important for 
Christians to understand what part of their beliefs is natural and what 
part supernatural, but the attempt to construct a purely rational apolo- 
getic may have a wrong emphasis, for much of what the Catholic 
believes to be contained in the natural law will in fact only be seen as 
such by those who have acquired some degree of faith. Grotius wrote 
that ‘haec . . . quae iam diximus [sc. de iure naturali] locum aliquem 
haberent, etiamsi daremus . . . non esse Deum’,® but he could only say 
that because he already believed. 

As a means of establishing certain non-revealed principles without 
recourse to religious apologetic, the natural law appears then to be in- 
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—— 


adequate. Where the doctrine approaches more closely to juristic | 
theory and practice it is no more satisfactory. We may start from St | 


Thomas’s statements’ that ‘non videtur esse lex quae iusta non fuerit. 
Unde in quantum habet de iustitia in tantum habet de virtute legis’ and 
again, ‘omnis lex humanitus posita in tantum habet de ratione legis, 
in quantum a lege naturae derivatur. Si vero in aliquo a lege naturali 
discordet, iam non erit lex sed legis corruptio’. These statements are 
the essence of natural law doctrine in its bearing upon actual law, and 


*Par. 1, 130-5. ‘So, though thus impelled, the creature which has the power to | 


turn in a different direction swerves sometimes from the path ... if that primal 
impulse is wrenched back to earth by specious pleasure. 


5Inst. 1.1.5. 

®De Ture Belli. Prol. 11. “What we have been saying [that is regarding the natural 
law] would have some foundation, even if we were to grant . . . that there is 
no God!’ 


71a-2ae. 95, 2. “That law which is not just seems to be no law at all. So the 
validity of a law is proportionate to its justice’. ‘Every human law has just so 
much of the character of law as it is derived from the natural law. But if in any 
point it conflicts with the natural law, it is no longer a law but a corruption of 
law’. The first sentence of all is a quotation from St Augustine. 
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A LAWYER'S VIEW OF THE NATURAL LAW 


as general propositions within the context of Thomistic philosophy 
they are unexceptionable; but if on examining their implications the 
lawyer concludes that it will make no difference to his jurisprudence 
whether he accepts them or rejects them, he will treat them as unveri- 
fiable; and in fact wherever the natural law theory is tested in this way, 
the results are so unrewarding as to raise serious doubts as to its utility. 

In the first place, St Thomas carefully qualifies his rejection of unjust 
laws: ‘in quantum habet de iustitia in tantum habet de virtute legis’. It is 
hard to conceive of any probable enactment that would be wholly 
devoid of justice, so that in practice almost any norm will qualify for 
the name of law, even if imperfectly. Few if indeed any laws are perfect, 
yet the natural law theorist will accept them as lex even though a better 
law is conceivable. Again, a law may be just in its general application 
and yet be unjust in a particular case; whatever the natural lawyer may 
have to say about the function of equity within the system or the duties 
of the court in the particular case he will not claim that the law itself 
is merely a legis corruptio. In none of these cases does the natural law 
doctrine appear to be specific enough to make any material difference, 
either practical or theoretical. This suspicion that the natural law is un- 
able to descend into the arena and modify actual situations is confirmed 
at every turn. Thus, the principle of the greater good (or the lesser evil) 
may quite consistently with natural law principles permit the legislator 
to protect institutions which are themselves immoral: thus prostitution 
may in certain circumstances be regulated (and not merely forbidden or 
penalized) by statute. The criticism often made of the natural law 
theory that it involves a confusion between law and morality is mis- 
judged; it falls outside the scope of this article to amplify this point, 
which is admirably dealt with by Professor D’Entréves in his lecture on 
Law and Morals,® but the fact is that here the doctrine, this time by 
virtue of its very merit in distinguishing the legal from the moral order, 
fails to make any specific contribution of its own and offers no guidance 
that other theories cannot as satisfactorily provide. 

Again, in the great majority of casesitis at least as important that some 
legal norm should exist as that it should take one form rather than 
another. This is obvious in, say, traffic regulations but it is equally true 
in a much wider sphere. The substantive rules of contract are not as 
important as the actual existence of some known law: what matters is 
that the parties to an agreement should know what obligations the law 
imposes on each, what terms the law will leave to the parties to deter- 


®Dominican Studies, II (1949), pp. 236-248. 
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mine, what implications it will read into the contract when the parties 
are silent and what rules of construction it will follow in the event of 
dispute. In England, I am not bound by a formless unilateral promise 
without consideration; in Scotland (subject to restrictions of proof) I 
am. Both rules can be defended on grounds of natural justice, and the 
natural law theorist must conclude with any other that provided a rule 
exists it matters little what it is. Once again the natural law makes no 
special contribution to jurisprudence. Further, if the substance or con- 
tent of a given tract of law is generally of secondary importance, it 
follows that the creative lawyer’s task in developing the law is not so 
much to pursue a ‘justice’ that is normally adequately served by the 
mere fact of the law’s existence, as to maintain the inner logic and in- 
ternal consistency of this system. He will seek to make the law grow 
through its own inherent dynamic and to create in this way an organic 
corpus of rational and so far as possible predictable law, in which the 
principles animating a part of it will animate the whole. The Scottish 
lawyer when he works to uphold the native and civilian traditions of 
his law does so not out of chauvinism or from some belief that the law 
of Scotland is in some way ‘better’ or more consonant with natural 
justice than the law of England, but because it has its own logic and 
principles which mean that its merit as a legal system will depend on its 
fidelity to them. 

This is not to erect the law into a sovereign in the manner of Coke: 
obviously the legislator will intervene where necessary to reform, but 
he will if he is wise disturb the law as little as possible consistently with 
correcting the defects he seeks to cure. If the natural law has any place 
in legal development it is here, in the reform of the law and in legis- 
lation, and not in its internal growth, that we should expect to find it 
of assistance, since it is at this point that a conscious pursuit of ‘justice’ 
has its place. Yet once the most primitive stage of law-making has been 
passed it is hard to see how the doctrine can give any help at all, and 
indeed one of the most effective criticisms of the natural law theory is 
precisely that although it may enunciate admirable propositions of a 
general and abstract kind it is incapable of translation into rules of any 
sort of particularity. Where attempts have been made to particularize 
it the results have not secured that prompt recognition from other 
natural law thinkers that one might look for in a doctrine which is 
claimed to be rational and deducible. When it comes to the application 
of natural law principles to concrete situations every man is his own 
reasoner, and the self-evidencing character that might be thought the 
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A LAWYER'S VIEW OF THE NATURAL LAW 


whole merit of the doctrine disappears. Argument between rival natural 
lawyers resolves itself into disputes of a ‘more-natural-than-thou’ type, 
and the controversy has to be settled by the application of quite other 
criteria. Thus at the very point where the doctrine might be expected 
to be of most value it is found quite ineffectual. 

This critique of the natural law theory as an instrument of juris- 
prudence may be concluded by a reference to what is perhaps its most 
obvious practical defect. Within any legal system (including the canon 
law), no formal distinction can be made between just and unjust laws. 
Both emanate from the same authority, both are mediated through the 
same organs, both are administered by the same courts and supported 
by the same sanctions. It would be grotesque to speak of ‘law’ only 
when the norm in question was just and of ‘enactments formally 
and procedurally resembling law’ when the norm was unjust. In the 
first place it must be settled who is to decide on the justice or injustice 
of the norm—a problem that can be solved only by the provisions 
of the law itself, for otherwise no legal order could exist at all. In the 
second place, it would within the system be a distinction without a 
difference that left things exactly as they would be if all enactments 
were equally called ‘law’. The only significant, and hence the only 
meaningful, definition of law is one that excludes all reference to the 
substance of the norm considered and restricts itself to the juridical status 
of the norm within the legal system involved. 

If the natural theory is useless as a lawyer’s tool it is of no greater 
value as a means of protecting society against injustice. It is frequently 
supposed that the natural law doctrine provides a surer guarantee of 
justice than that offered by more positivist theories. Thus Kelsen’s 
declaration that ‘the juridical science of the nineteenth and twentieth 
centuries expressly declares itself incapable of drawing the problem of 
justice into the scope of its enquiries’ is set against St Thomas’s affirma- 
tion of the relevance of ‘iustitia’ to ‘lex’, with the suggestion that the 
law is as it were safer in the hands of a natural lawyer than in those of a 
legal positivist for whom one system is as good as another. That a 
system of law should be just is a proposition with which few will 
quarrel, but quite apart from the impotence of the natural law to 
secure this end within any particular system, the notion that at least its 
intentions are better rests upon a serious misunderstanding. The question 
involved here is not whether justice is the proper end of law but 
whether it operates as its formal or as its efficient cause. The positivist 
is not necessarily any less concerned for justice than the natural lawyer; 
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the difference is simply that while the positivist feels this concern in his 
capacity as a citizen, as a moral being, possibly as a Christian, the 
natural lawyer feels it precisely in his capacity as a jurist. Provided a man 
is animated by a desire for justice, it matters little whether he inserts 
this desire into his juristic theory or brings it to bear upon the law from 
without. Controversy on this point is almost entirely semantic, but 
confused thinking has led to well-meaning but misguided attempts to 
endow the natural law theory with a unique protective value against 
injustice that cannot be claimed for it. Neither Christians nor natural 
lawyers have a monopoly of moral principles, and it is the presence or 
absence of these principles that matters, not the logical mode in which 
they are related to legal theory. 

The aim of this critique has been to present some of the more serious 
objections that can be levelled against the theory of the natural law, 
whether as a rational apologetic, an instrument of jurisprudence or a 
safeguard of justice; but this is not to say that the doctrine is to be dis- 
carded or depreciated as a part of that ensemble of thinking that we may 
call Christian philosophy. The Thomistic synthesis of nature and grace, 
of which the doctrine of the natural law is an organic part, is possibly 
the most notable achievement of the Catholic intelligence; this essay 
has only suggested that (at least since Hume) the doctrine is not viable 
outside that synthesis, or at any rate outside some comparable system 
that depends at some point upon faith or some other wider assent. The 
fides quaerens intellectum will find in the Thomistic synthesis, and in the 
theory of the natural law, a satisfying and persuasive doctrine that it 
may accept as truth. This truth will be apprehended as a natural truth, 
independent of revelation, and will form part of an interlocking system 
of faith and reason whose unity and cogency will as we hope induce 
assent and perhaps lead to faith in those to whom it is presented. Seen 
in the context of such a Christian cosmology, an unjust law will be 
recognized as unable to command allegiance, not because it denies 
revealed truth or conflicts with a positive divine command, but be- 
cause it involves the use of man’s free will to frustrate that eternal law 
of nature that Gaius describes as ‘cum ipso humano genere proditum’”®, 
and so is a wrong done to man as such. St Thomas’s teaching on the 
natural law performs a vital part in illustrating this principle and in 
relating it to other natural and supernatural truths. But the Christian 
jurist, while perhaps accepting the natural law doctrine as a part of 
this general cosmology, will guard against the mistake of treating it as 


®*D. 41.1.1.pr. 
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THE NEW ENGLISH BIBLE 


though it could perform an independent apologetic, juristic or social 
function to which it is not adapted and for which it was not essentially 
designed. 


The New English Bible 


A SURVEY OF THE CRITICS 


‘Well, if that’s what St Paul meant, I disagree with St Paul’. This remark is 
attributed to ‘no less a person than a master of a college in one of our older 
universities’, who had enquired what it was that was read in chapel that evening 
and had been told it was the N.E.B. The story is told by Dr Wickham, Bishop 
of Middleton, in the Guardian (14/3/61), as an example of the impact of the 
new text. Impact, certainly, and most of the reviewers have agreed about this. 
But the remark also suggests that it might be questioned whether it was the 
impact intended by St Paul. 

A first enquiry is about whom the version is written for, and whether it is 
reaching its aim, Fr Alexander Jones in Scripture (July ’61) says, ‘It is only fair to 
remember that a translation is made with a determined public in view. Now 
the N.E.B. is not designed as a tool for biblical theology, and indeed it is reason- 
able to suppose that a theologian would know his Greek and need no N.E.B.; 
it is a faithful, somewhat free, easy-to-read translation, addressed (as I have seen 
suggested) to unbelievers and even potential unbelievers, conciliatory . . . and 
supremely competent’. Yet the theologian is entitled to turn to a version in a 
difficult passage, when the version conveys an interpretation. The translators 
themselves mention this question of interpretation when speaking in their 
introduction of not feeling obliged to render the same Greek word everywhere 
by the same English word: ‘we have found that in practice this frequently 
compelled us to make decisions where the older method of translation allowed 
a comfortable ambiguity. In such places we have been aware that we take a 
tisk, but we have thought it our duty to take the risk rather than remain on the 
fence’ (p. ix). Dr Witham in 1730, in his preface to his revision of Rheims, says: 
‘It must needs be own’d that many places in the Holy Scripture are obscure and 
hard to be understood . . . They must be obscure in a literal translation, as they 
are in the Original’. But it is a far cry from 1730 to 1961 and the N.E.B. trans- 
lators remark that ‘if the best commentary is a good translation, it is also true 
that every intelligent translation is in a sense a paraphrase’ (p. x), and after all, 
Knox had already said much the same. 
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The Modern Churchman (April ’61) suggests that the new text is intended ‘for 
the man in the pew, the man in the street who rarely or never enters a church, 
and for the child in our schools’. Punch (22/3/61), however, adds that ‘the man 
in the pew loves religious language: the man in the pulpit increasingly distrusts 
it’, so that the new version will ‘delight the man in the pulpit and startle the man 
in the pew’. For it is written in ‘contemporary’ English (Intro. pp. ix, x), so that 
once more the Scripture is ‘plainly laid before [men’s] eyes in their mother 
tongue’, as Tyndale said, quoted by J. K. S. Reid in Religion and Education 
(SCM) (Summer ’61), who adds that ‘the language in which the N.T. is 
written is for the most part everyday Hellenistic Greek . . . used by common 
people for common purposes.’ In this connection V. S. Pritchett in the New 
Statesman (17/3/61) asks “What is current speech?’, and while criticizing the 
version for being ‘rather business-like’ adds that ‘the translators can argue that 
no speech is so current as administrators’ or committee English’. And a member 
of the Church of Scotland was reported as saying that it was ‘better to read the 
Bible as if it were a newspaper than not to read it at all’ (Observer 19/3/61). 

In general the text has been well received. The Sunday Times (19/3/61) 
included a headline ‘Church Songs of Praise for the New Bible’, and four 
months after publication the Cambridge University Press were able to report 
that since the initial sale of one million copies, world sales had reached a further 
one and a half million, with no serious sign of falling off. 

The bulk of the reviews were concerned with literary style. Raymond Morti- 
mer in the Sunday Times (19/3/61) called the ‘language excellent beyond any- 
thing one could reasonably hope’, while John Masefield in the Times (14/3/61) 
said that ‘the re-tellings . . . are admirable’, and Prof. Henry Chadwick in the 
Daily Telegraph (14/3/61) gave as his ‘final verdict [that it] brilliantly succeeds in 
its aims’, but that some phrases “grate on the ear’ though ‘the end of Rom. 8 
attains something like distinction’, and J. C. Maxwell in the Spectator (17/3/61) 
gives ‘an overwhelmingly favourable verdict from the literary point of view’. 
But Prof. Robert Graves in the Observer (19/3/61), under the headline ‘An Un- 
easy Compromise’ urges the weakness of a translation done by a committee 
(‘a sacred book must be all of a piece’) and calls the new text ‘a literary freak: a 
book without a writer’, to which Donald Davie in the Spectator (17/3/61) 
replied that the King James Bible could be condemned by the same token—as 
indeed could the original N.T. itself. Punch (22/3/61) said in particular of 
Revelations that the rendering was ‘flat with little poetry about it’, and deplored 
the ‘pedestrian tones of these descriptions of eternity’. 

The care and honest scholarship of the work is recognized by all, and many 


have specially praised the use of modern knowledge in illuminating the text | 


(as in the case of the R.S.V. and the Bible de Jérusalem), and Prof. Frederick C. 
Grant in the Journal of Biblical Literature (Philadelphia, June *61—the only 
American notice I have been able to see) specially points out certain ‘advances 


in N.T. translation’, though Prof. Robert Graves in the Observer accuses the [7 


translators of neglecting papyrus evidence on Gal. 4. 14 and of failing to provide 
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THE NEW ENGLISH BIBLE 


a corrective note on Matt. 27.9 (though both these points could be debated), 
and attacks heavily certain renderings, notably the opening of I John with ‘that 
weakest word in the language, “it”,’ which turns out to be the Word of Life 
itself. 

This brings us to the legitimacy of paraphrase or of recasting sentences to give 
a more English rendering. Such recasting was a deliberate policy: ‘to replace 
Greek constructions and idioms by those of contemporary English’ (Intro. p. ix). 
Mer Barton in the Clergy Review (April ’61) chooses I Tim. 6. 11-16 to set the 
new version alongside Rheims of 1582, noting how slight the variation is, but 
with N.E.B. deliberately breaking up the long Pauline periods, perhaps gaining 
in clarity but losing in ‘magnificence’. Sometimes, however, it is losing more 
than that. “Here we are at the crossroads of translation’, writes Fr Alexander 
Jones in Scripture (July ’61) in what is probably the best assessment of N.E.B. so 
far: the question of ‘resistance to paraphrase’. In the effort to be readable, 
N.E.B. can sometimes fall down by seriously obscuring certain theological 
notions. Prof. Chadwick in the Daily Telegraph (13/3/61) considers the opening 
of St John’s Gospel: ‘decisive and defensible, but the overtones of Genesis are 
lost, and something of the mystery also’. Fr Leonard Johnston in the Tablet 
(18/3/61), after praising the ‘freshness’ of the version, indicates the danger of a 
rendering like that of John 1. 12 (literally) ‘to them that believe in his name’ as 
‘to those who have yielded him their allegiance’, thus obscuring both the words 
‘believe in’ and ‘his name’ by an easy-sounding phrase; similarly “Christ’s 
blood’ in Rom. 5. 9 is obscured by his ‘sacrificial death’, and Fr Jones points out 
the similar obscuring of the word ‘flesh’ which occurs ten times in Rom. 8. 3-9 
and has been covered up entirely by phrases such as ‘lower nature’. If this is an 
improvement in readability, is it ‘ethical’: Fr Martindale in the Month(June ’61) 
suggests similar dangers in that famous pitfall in Phil. 2. 6, and questions whether 
one ‘ought to wish an ancient document to be made to sound as if it were 
written today . .. A man may be unable to say exactly what he means, like St 
John, by “beginning” or “was” in his Prologue. There is a mind behind every 
word’. One of the best reviews was in the Times Literary Supplement (24/3/61) 
with so minute an examination of the rendering of a number of Greek words 
and phrases that one cannot give any details here, but the conclusion is a state- 
ment of great importance: ‘If one’s concern is what the N.T. writers mean, it is 
excellent. It is otherwise if one wants to find out what the documents actually 
say’. 

The question of the choice of a Greek text is perhaps one for the specialist: 
which manuscript or group of manuscripts or edition is to be followed? Both 
Scripture and the Times Literary Supplement examine the question in some detail, 
but it is sufficient here to say with the Tablet that ‘the translators have not given 
preference to any one form of Greck text, but have decided each reading on its 
own merits’. 

Comparisons will readily be made with the two recent major versions: Knox 
and the R.S.V. Several writers pointed out that the R.S.V. stands apart, as 
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being ‘explicitly a revision on the basis of A.V.’ (Tablet), but several made 
comparisons with Knox: the new version has not the euphony (Sunday Times), 
elegance (Spectator), warmth (New Statesman) of Knox, whose text ‘was full of 
his mannerisms—to the fury or delight, according to taste or temperament, of 
readers’ (Fr Martindale in the Month), ‘whetting the appetite for the pleasant 
task of re-reading him: perhaps there is something to be said, after all, for a 
version that is the work of one man’ (Mgr Barton in the Clergy Review). Fr 
T. Corbishley was reported in the Sunday Times (19/3/61) as remarking that the 
idea of N.E.B. was very similar to that of Knox, and he thought there was an 
influence of Knox’s version on N.E.B. 

Lastly, what of Catholics and the N.E.B.: Mgr Barton in the Clergy Review 
said that ‘it is not clear whether any invitations were ever sent to either Catholics 
or Jews’, but Fr Corbishley was reported in the Sunday Times (ibid.) under a 
headline ‘Catholics seek Bible-for-all’ as saying that N.E.B. would almost 
certainly be discussed at the Council, but that a number of details would have 
to be modified if it were to be entirely acceptable to Catholics. And the fact 
remains that at the moment when the N.E.B. was being planned in 1946 Ronald 
Knox’s N.T. was just out (1945), and as the N.E.B. was taking shape in 1948 
Ronald Knox’s O.T. was nearly ready (published 1949 and definitively 1955), 
so that the Catholics were at that time just taking possession of their second 
‘official version’. This may be part of the explanation of the somewhat sad little 
parenthesis on every blurb; but whether agreement on every point with the 
age-long Catholic tradition of the Word could have been reached or could be 
attempted is another question. 

SEBASTIAN BULLOUGH, 0.?. 


A Canadian Notebook 


The facts are unassailable. The second largest country in the world is only eight 
per cent inhabited, and three-quarters of its eighteen million population live 
within a hundred miles of the United States border. One third of its industry— 
three-quarters of its powerful petroleum interests—is owned by outside in- 
vestors, the great majority of them American. Sprawled out in endless miles of 
forest and ice, Canada lies strategically between the unsleeping rivals. Whether 
Canadians like it or not, the facts of geography and economic necessity, and 
perhaps the very hope of survival, place the senior member of the British 
Commonwealth firmly at the mercy of her southern neighbour. 

Of course there are the Canadian Guards and the endless singing of God Save 
the Queen (in Ontario, at least). Victoria Day is a holiday (‘I expect you celebrate 
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A CANADIAN NOTEBOOK 


it rather better in the Old Country’, said a Toronto Scot, and was shocked to 
learn it was not a holiday at all). But the Americanization of Canadian life is as 
inevitable as baseball or the two hundred varieties of ice-cream. And the 
resentment against it is not always the disinterested reaction of a Common- 
wealth conscience. The Royal Commission which was appointed to enquire 
into the flooding of the Canadian market with American magazines had much 
to say about the vulgarization of taste. But it was the alarming flow of Canadian 
dollars into the advertising agents’ pockets on Madison Avenue that mattered 
most. The economic argument is the decisive one in every issue, for Canadian 
nationalism is a luxury when unemployment rises and the inescapable fact of 
America emerges ever more clearly. 

But economic co-operation, integration, call it what you will, need not mean 
cultural absorption, and there are many healthy signs that show this to be true. 
In university education—and particularly in the Catholic contribution to it— 
Canada is developing a pattern which makes the American system look in- 
creasingly insecure. The proliferation of Catholic colleges and universities in 
the United States is an astounding achievement, but it begins to be doubtful 
whether they can maintain their standards (especially in such costly fields as the 
natural sciences), much less improve them. The ‘multilateral’ pattern of such a 
university as Toronto, with its Catholic college firmly integrated into the 
general University system, and, even morc striking, the experiment at Windsor, 
where a Catholic University (also conducted by the Basilian Fathers) has 
affiliated Anglican and non-denominational colleges, allow for concentration 
on academic excellence in areas of special concern to Catholics—and shared 
facilities for laboratories and libraries remove the extravagance of profitless 
competition. In the other Canadian Provinces the detailed arrangements vary, 
but everywhere the contribution of Catholics to university education is at a 
high level of intelligent co-operation. 

* + * + * 
The Canadian writer has special problems to face. If he is English-speaking, his 
audience must necessarily be largely American, and his chance of a hearing will 
largely depend on American interest. (The case of Quebec is, of course, another 
matter: there a self-contained awareness of the Canadian ‘thing’ has a language 
to sustain it.) 

Canada has produced in Morley Callaghan, for instance, a novelist of major 
importance, and one whose career is a baffling record of alternating recognition 
and neglect. (English readers are soon to have the opportunity of judging his 
achievement, for MacGibbon and Kee announce the publication in England of 
his two last novels and a collection of his short stories.) Born in Toronto and 
educated in its University, Mr Callaghan was in the late twenties part of the 
American literary group in Paris—a friend of Hemingway’s and often com- 
pared with him. It was an unfortunate comparison, for thirty years of constant 
writing have only confirmed his originality and his absolute fidelity to his own 
tradition—which is that of a Canadian, Irish and Catholic in origin, English in 
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speech, who has felt no need to abandon his country or to cease to write about 
it. But was he neglected only because he lived in Toronto and had no place on 
the band-waggon of American literary fashion? Edmund Wilson, in a long and 
perceptive article in The New Yorker last year, made some impressive claims for 
him as a novelist and raised just that question. By any showing, The Loved and 
the Lost, and The Many Colored Coat are great novels. It would be as absurd to 
call them ‘provincial’ because they are about Montreal as it would be to dismiss 
Turgenev (with whom Callaghan can properly be compared) because he wrote 
about people living in a remote Russian countryside. 

The existence of a powerful neighbour, speaking the same language, itself 
must affect Canadian writing. There are bound to be many common interests, 
the same literary influences are at work. But at the same time Morley Calla- 
ghan’s writing reflects, as any creative work must, an artist’s awareness of his 
own world. If that happens to be less ‘interesting’ or ‘sophisticated’ than Paris 
or San Francisco, the question is one for the sociologist rather than the literary 
critic. After all, the American South—and English vicarages, for that matter— 
might seem far less likely a literary setting than a Canadian city, with all is 
verve and its mingled inheritance from a score of nations. 

Canada can’t be separated from America. It was Stephen Leacock who 
remarked that ‘It’s second nature, part of our lives, to be near them. Every 
Sunday morning we read the New York funny papers. All week we hear about 
politics in Alabama and Louisiana, and whether they caught the bandits who 
stole the vault of the National Bank—well, you know American news. There 
is no other like it’. 

* * * * * 
One place of which Canada can justly be proud is its own Stratford. Here a 
magnificent theatre, set on the banks of the Avon (and the similarity is more 
than a name), presents each summer a Shakespeare festival of admirable scope 
and achievement. Each evening thousands flock in from all parts—the parked 
cars are an anthology of registration plates from almost every American state— 
and the intelligent attention of the audience puts a London one to shame. This 
year’s most notable production has been Coriolanus, with Paul Scofield giving 
authority to the part and welding together a company that is enthusiastic if not 
always assured. The play, for some unexplained reason, is dressed in French 
Revolutionary costume, but after the first few minutes one ceases to be aware 


of the fact. And the revolutionary mood of the play is certainly well served by | 
vigorous crowd scenes and battles, using to the full the wonderful flexibility 


of an apron stage with a simple, fixed set. 
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Heard and Seen 


NOT TIME’S FOOL: 


‘if it’s gonna be good, it’s gotta be slow’ ; thus the coloured jazz man in Dorothy 
Baker’s unforgettable novel, Young Man with a Horn. I do not know how Marlon 
Brando feels about the blues, but he would seem to be quite happy to apply 
this aphorism to the cinema. Certainly the first film he has directed, One-Eyed 
Jacks, has been allowed to develop as slowly as it needs: and for my money it is, 
if uneven, a very exciting piece of work. It took Brando three years to make, 
and a very great deal of money; as originally shot it is reputed to have lasted 
seven hours, and the cutting has clearly been savage, but even now many have 
felt that its two and a half hours are too long. For myself I was never bored for 
an instant. Brando has been at no pains to make things easier for himself; not 
only does he act as well as direct, always a hazardous business and never more 
so than with a first picture, but he has also issued a slightly pretentious manifesto 
of his aims, which has provided critics with ready-made ammunition. ‘I have’, 
he writes, ‘the obligation and the opportunity in a recently discovered impulse, 
to try to communicate the things I think are important. I want to make a 
frontal attack on the temple of clichés’. He chooses the western because, he 
says: ‘Properly handled, the folklore of the outdoor era contains all the vital 
ingredients of powerful picture-making’; and he makes it clear that he is to 
play a character, and present others, who are not to be divided into clear-cut 
blacks and whites. 

Eagerly the critics have hastened to detail all the clichés he has, in fact, 
employed; what they seem to have overlooked—and I cannot believe I am 
inventing this—is that these visual clichés (which is presumably what Brando 
meant) are constantly used slightly askew, so that their hackneyed designs are 
made to strike us freshly precisely for their visual values and not blurred by the 
well-worn connotations which have almost deprived them of impact over the 
years. Thus, for example, that time-honoured shot of a poker game, seen from 
above as a ring of engrossed heads bent forward over the cards. Brando uses it 
all right, but purely incidentally—it is not there for the intrinsic excitement of 
the game and its chances, but to emphasize the thoroughness of Rio’s search 
for Longworth by means of an excellent composition. Again, Brando’s use of 
the sea in this picture, which is really worthy of an article in itself, is wonder- 
fully emotive. This is the first western to be set by the sea; one might almost 
call it a sou’western; and the salty, bracing sense of liberation given by the 
constant return to the tumbling breaking seas, the cries of gulls or the dull 
background thunder of the rollers enormously enlarges the psychological con- 
trasts between past and present, which are so important in this story of past 
treachery and present revenge. But over the years, how many times has one 
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seen the climax to a successful seduction expressed in the cinema by a sudden 
surge of waves overwhelming the immediate image on the screen? Brando 
manipulates this almost with impudence; he even goes so far as actually to 
place Rio’s seduction of Louisa on a real beach, but his waves, raging obtrusively 
up till now, fall right away and only re-appear as ripples in the candid dawn 
which confronts the tousled lovers. Not for quite a long time comes the crash 
and thunder of the flooding tide again, to express not passion but Brando’s own 
fury and confusion after yet another humiliation by Longworth. A cliché: 
perhaps; but quite out of familiar context. Even the John Ford silhouettes, the 
frieze of figures against the skyline, without which no western is worthy of the 
name, are used sparingly and unexpectedly. 

All this, of course, is only one aspect of this film—a long, post-Elizabethan 
study of revenge and obsession and the ravages this can wreak, not only on the 
principals, but also on the subsidiary characters involved. The beauty of the 
camera work (by Charles Lang) is haunting; shot after shot combines with its 
accompanying soundtrack to punch home the maximum effect as, to take one 
example only, in the final gunfight between Rio and Longworth. The two men 
are manoeuvring for angles of fire round the fountain in the square; there is a 
sudden silence and all one sees is the sliding water and all one hears is its im- 
personal murmur, and then the shooting breaks out again and Longworth is 
killed. The performances of Brando, of Karl Malden as Dad Longworth, fool- 
ing himself but not his wife that he is an impersonal instrument of justice; of 
Katy Jurado as the wife, and Pina Pellicer, a lovely thin brown girl new to the 
screen, as Louisa are all extremely intelligent and, with the possible exception of 
Malden, projected with surprising discretion. 

It is clear, I think, that Brando knows he is taking his time: there is a signifi- 
cant exchange between him and an accomplice during a discussion on methods 
for the proposed bank raid. “Not my style’, says Rio, dismissively ; “Your style 
seems a touch slow to me’ replies the other, and this is so apposite—and danger- 
ous—a comment that he must have left it in on purpose. But if we stand with 
him on the empty sunny shore, endlessly exercizing his mangled hand on the 
draw, if we watch the hypnotic seas with him as he sits on a rock looking very 
like Hamlet brooding on his wrongs, all this is perfectly in character with Rio 
and his story; and if Antonioni can get away with this coral-reef build-up of 
near irrelevancies, why should they be denied to Brando? All the ingredients of 
the classic of the genre are there—the bare desert at the beginning, the horsemen 
diminished by the vastness of the landscape, the dreaming distances, the saloon 
interiors, the quick grave snatches of Spanish, the cruelty, the violence and the 
sudden death. What is unusual is the mind that directs the mixing of the 
ingredients. One is left with the feeling that if no one had known that the 
director was the sometimes over-cocky Marlon Brando, the picture might well 
have been given a much warmer reception. 

MARYVONNE BUTCHER 
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Reviews 


THE CHURCH AND SOCIAL JUSTICE, by Jean-Yves Calvez s.j. and Jacques 
Perrin, s.J; translated by J. R. Kirwan; Burns and Oates, 42s. 


This book should prove to be a most valuable addition to the English literature 
on Catholic social teaching. It is important, however, to appreciate its limit- 
ations, which arise from the nature of the task the authors have set themselves. 
Their aim is to offer an outline of the social teaching of the popes from Leo 
XIII to Pius XII. They have done this well and authoritatively. They show how 
one pope has taken the teaching of his predecessor and developed and clarified 
it in accordance with the needs of the day. In doing this, the authors draw on a 
wide range of sources. In the use of encyclicals they go beyond the two best 
known, Rerum Novarum and Quadragesimo Anno, and they also make use of 
many papal letters and other documents (including many not bearing the 
personal signature of the pope himself). 

We sce in this book how, although the fundamental teaching of the Church 
can never change, it may be developed in the light of circumstances, and, from 
time to time, stress laid upon those moral principles that are most in danger of 
being neglected. Since the authors’ purpose is to outline the teaching of the 
popes themselves, they have been obliged to stick almost exclusively to princi- 
ples and to avoid any temptation to discuss the application of these principles to 
particular situations. Indeed, they only discuss principles where these have 
featured in recent papal teaching. To have extended the scope of the book, 
either by including a discussion of the application of principles to the problems 
of the day, or of principles which have not featured prominently in recent 
papal teaching, would undoubtedly have added greatly to the book’s appeal to 
many readers. On balance, however, it is probably better that the authors should 
have limited themselves in the way they have done. By doing so, the reader 
can be reasonably sure that he is getting a clear statement of principles, backed 
by the very highest authority. Had the authors gone beyond this, he would 
always have had to ask himself how far the authors were stating the authori- 
tative teaching of the popes and how far they were indulging in their own 
speculations. 

The authority of the Church in the social order is one of the topics that are 
discussed at length in the earlier chapters. This discussion is of fundamental 
importance, for there is such frequent misunderstanding of the nature of the 
Church’s social teaching. On the one hand, there are those who expect that the 
social teaching of the Church should offer them a ready-made programme for 
political action and social reform. Instead, it offers a set of moral principles by 
which any given social order and any programme of reform must be judged. 
Where the pronouncements of Church leaders—even the popes themselves—go 
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beyond the statement of moral principles and extend to moral judgments on 
particular situations or suggestions for reform, they are speaking as individuals, 
not with the authority of the teaching Church. On the other hand, there are 
those who try to minimise the force of the Church’s teaching in this field, even 
with regard to principles, by arguing that none of this teaching isembodied in the 
decrees of councils or in solemn papal definitions. This is true, but it overlooks 
the fact that the Catholic is bound to accept what is universally accepted by the 
Church, and the privileged position of the pope in the magisterium of the Church, 
even when not making one of his more solemn infallible pronouncements. 

It is only possible to indicate very briefly the scope of the main part of the 
book. It begins with a discussion of the person and society, showing how the 
Church’s social teaching is based on its knowledge of the true nature of man. 
This is followed by a discussion of the relationship between charity and justice. 
Then comes a chapter on Need and a series of chapters on the various institutions 
whereby needs are satisfied. Towards the end are two chapters on social antag- 
onisms and class warafare, a chapter on trade unions and a final chapter on the 
Church’s plan for society. 

At one point, the authors’ treatment of their subject seems inadequate. In the 
chapter on trade unionism, they raise the question of the closed or union shop. 
They begin by quoting papal statements that point to the dangers of such an 
institution for the ordinary worker. Later, however, they suggest that there is 
some kind of obligation on the worker to join the union. It may be significant 
that, at this point, no authority is quoted, in a book that gives some 750 refer- 
ences in the course of 441 pages. Are the authors at this point introducing their 
own ideas? If so, it is unfortunate that they should have done so without making 
it clear, or without outlining the kind of safeguard that is needed before the 
closed or union shop could be morally justified. Nevertheless, in fairness, it 
must be added that the text really gives no support to some of the more ardent 
advocates of the union shop, and particularly no support to those who would try 
to make the obligation on the worker to join one of commutative justice. 

To conclude, one may perhaps refer to the final chapter, where the authors 
succeed in making clear the attitude of the popes towards ‘corporations’ that 
include both workers and employers. These were clearly welcomed by the 
popes as a possible form of voluntary association. There is nothing in this 
approval which in any way takes away from their support of trade unions 
composed only of workers. Above all, it is made quite clear that support for 
this kind of joint organisation is not support for state corporatism as it was 
practised in Italy, as many people mistakenly believe. 

J. M. JACKSON 


THE ENGLISH MYSTICAL TRADITION, by David Knowles; Burns and 
Oates; 25s. 


The central portion of this book is given to separate studies of the four principal 
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J, even | form an expanded and more probing version of his article on Fr Augustine 
dinthe | Baker in The Clergy Review XLIII (1958), although he does not regard Fr Baker 
looks | asa ‘disciple or continuator’ to the medieval writers. 

by the The separate studies are linked by a particular stress on mystical experience 
hurch, 4 and theology, with this stress prepared for by two clarifying chapters on Christ- 
nts, ian mysticism and the evolution of Catholic mystical theology. Professor 
of the | Knowles gives an opinion on which of these early English writers were in a 
yw the | position to speak from their own mystical experience (in a severe and restricted 


~qaaeent 


f man, | application of the phrase: cf. pp. 2-3, 18-9, 134, etc.). He also relates the teaching 
ustice, | and probable experience of Hilton and the author of The Cloud to the later 
uutions | classifications of writers such as St John of the Cross. The book is markedly 


antag- > judicial in approach. Professor Knowles considers that Rolle knew little or 
on the | nothing of ‘purely mystical prayer and experience’ (p. 64), and later he cannot, 
on his reading of the evidence, accept that Fr Baker taught from his own 
Inthe | mystical experience: ‘nemo dat quod non habet, and Fr Baker will not show a true 
. shop. contemplative the way to the summit’ (p. 187). At the same time Professor 
ich an | Knowles is most ready to give careful praise to both Rolle and Fr Baker for 
here is 4 things of value in their writings on spiritual matters at large. Baker’s Sancta 
ificant | Sophia is called ‘one of the very few spiritual masterpieces that can be read again 
refer- | andagain, and serve as a life’s support’ (p. 176), and the value of his teaching on 
x their | mortification, divine inspiration and the necessity and stages of mental prayer 
aking | isunderlined. The study of Fr Baker is the fullest, and in certain ways the most 
tre the | abundantly interesting in the book. 

ess, it In the medieval chapters the author’s interest seems most actively engaged in 
The Cloud of Unknowing and The Book of Privy Counselling. Professor Knowles 
has written several times on these treatises: in his 1927 book (The English 
. Mystics); in The Downside Review LII (1934), where he traced certain corre- 
uthors | spondences between the Cloud author’s doctrine and that of St John of the 
that | Cross, and indicated that the doctrine on grace in The Cloud was ‘indistinguis- 
yy the | able from that of St Thomas’ (part of this article, with many adjustments, is 
n this included on pp. 86-95 of the present study); in 1957, briefly, in the second 
imions volume of his Religious Orders in England, Ch. VIII; and now the present study. 
rt for ) Taken together Professor Knowles’s writings on The Cloud and Privy Coun- 
't was | sling show an evolving and deep comprehension of these “direct, practical, non- 
schematic’ works, and the strength of his regard for their author. On the his- 
KSON torical side the most noticeable features in his two more recent studies are closer 
attention to the fourteenth century Rhineland mystics, and to the phases and 
- and schools of medieval theology. The latter interest has led him to raise the question 
ofhow The Cloud author came to hold St Thomas’s teaching on grace, and the 
question leads him now to challenging observations on the theological back- 
ground of The Cloud: “By the middle of the century there was no sort of agree- 
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ment in academic circles in England as to the nature of grace; not even the 
Dominicans held as a body to the traditional opinion. It is therefore very note- 
worthy that the author of The Cloud holds throughout to the Thomist position 
without any hesitation. It is difficult to suppose that anyone outside the Dom- 
inican order would have kept so closely to the teaching of Aquinas, and if we 
look for a school of theology teaching orthodox Thomism round about 1350, 
we can find it only in the Rhineland ’ (p. 95). These points are outside my 
competence to discuss, but since a consideration of doctrinal affinities constitutes 
the most distinctive line in Professor Knowles’s more recent thought concerning 
The Cloud, it needs to be singled out. Professor Knowles writes of The Cloud 
author as ‘deeply influenced . . . by the mystical teaching of Tauler’ (p. 38), and 
of ‘his clear dependence upon the Rhineland school of spirituality’ (p. 71n), 
The surprising firmness of such phrasing could give the impression to an un- 
acquainted reader that an English debt to the Rhineland mystics is a securely 
established thesis, instead of a very interesting possibility, involving much con- 
jecture, and needing still more investigation. In his presentation of the view here, 
one misses some of the cautious reservations (and objections) made by Pro- 
fessor Knowles himself when touching briefly on the possibility of a Rhineland 
debt in Religious Orders in England Il (p. 122), and it would have been helpful had 
more been said of the specific doctrinal affinities he has in mind (cf. pp. 76-7, 112). 

A point concerning the date of Hilton’s entry at Thurgarton sometime after 
1375 (p. 102) can be added. As Professor Knowles points out, the dating of 
Hilton’s entry depends on the movements of the Exchequer official Adam 


Horsley, for Hilton was not yet a religious when he wrote to Horsley urging | 


him to carry out speedily his intention of becoming a Carthusian monk. It is 
known now that Horsley disappears from the Issue Rolls of the Exchequer, in 
May 1385, and his admission to Beauvale is recorded in 1386: ‘Priori Bellae- 
vallis in Anglia conceditur quod possit recipere dominum Adam clericum Regis 
Angliae ad Ordinem.’ (C. Le Couteulx Annales Ordinis Cartusiensis VI, 378. 1 
am grateful to the kindness of the Prior of Parkminster for sending me this 
information.) So, unless we are to suppose a long gap between Hilton’s letter 
and the time when Horsley acted on its advice (which on several grounds seems 
unlikely, cf. Dominican Studies VII (1954) pp. 182-4, 200) we should now think 
of Hilton as still a secular until shortly before 1385, or even later since we do not 
know how long after writing the letter Hilton himself entered religion. Hilton's 
life as a religious, then, was probably not much more than ten years, and per- 
haps less (he died in 1396). A further point can be added here since it gives an 
actual instance of the kind of foreign contact with the English mystics which 
Professor Knowles suggests as a possibility when remarking that ‘the teaching 
if not the actual reportage of the sermons of Tauler could have come to England 
by the agency of members of his order’ (p. 76). According to MS. Lambeth 472 
Hilton turned into English ‘viii chapiteres . .. whiche weren founden in maister 
lowis de fontibus book at Cantebrigge’ (f. 213v.), and Dr A. I. Doyle and Fr 
Benedict Hackett 0.8.8.4. have pointed out to me that in 1383 the King of 
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Aragon sought help from John King of Castille, Duke of Lancaster, for the 
Franciscan Lluis de Fons (Ludovicus de Fontibus) sent by the General Chapter to 
Cambridge, so that the Chancellor and Masters should accept him ‘ad oppo- 
sicionem et responsiones lecturamque sentenciarum et biblie . . . ut sic, Deo propicio, 
gradum magisterii obtinere citius valeat in theologica facultate. (In J. R. H. Moorman 
The Grey Friars in Cambridge 1225-1538 pp. 102, 177, with references leading to 
A. Rubio y Lluch Documents per I’ historia de la cultura catalana mig-eval, Barcelona 
1908, 1921, II, p. baxxvii.) 

The book shows some of the most familiar characteristics of the writings of 
Professor Knowles: instances of his finely articulate estimations of human 
character and spirit, and of the sometimes magnificent power to trace trends, 
emphasis and distinguishing characteristics, Yet, apart from his Epilogue, it is 
dificult to get a whole impression of the writers who are discussed. Detailed 
analysis, quotations, illustrations from St John of the Cross (all necessary as 
evidence, and most valuable in themselves) are so much to the fore that the 
reader is often enlightened in a refracted way, by separate points and sections 
alone, rather than by being led through these to a share in the author’s general 
view of his subject. Even so, it is sometimes especially in the smaller sections of 
discussion that a reader benefits from rare instances of the author’s more personal 
comment, for instance in the discussion of Fr Baker’s teaching on divine 
inspiration (pp. 179-80), or when Professor Knowles wonders whether Fr Baker 
‘has not fallen into a Charybdis of his own, by making prayer as an exercise, a 
pursuit, an effort, almost a life, into something with a mechanical efficacy of its 
own, the one clue and talisman. When all is said, the sole true end of the soul’s 
life is to be united in will with God through love of him and one’s neighbour— 
prayer it is, no doubt, in the deepest and simplest sense, but not prayer as an 
effort or activity distinguished from other virtues or activities of the Christian 
life’ (p. 185). 

JOY RUSSELL-SMITH 


FERNAND PORTAL (1855-1926), Apostle of Unity, by H. Hemmer; trans- 
lated and edited by A. T. Macmillan; Macmillan; 25s. 


To an older generation, in its childhood when the question of the validity of 
Anglican Orders was being raised, and still young at the time of the Malines 
Conversations, the Abbé Portal was a fascinating and controversial figure. By 
the young today he is almost unknown and his significance unrecognized. This 
memoir was written originally in French by a group of Portal’s friends, chief of 
whom was Canon Hemmer, one of the theologians who joined the Malines 
Conversations in their later and augmented stage. The present work is a trans- 
lation and adaptation with explanatory notes for an English public. Contempor- 
ary ecumenists will find it of deep interest, for it presents a vivid picture of the 
outlook and character of the pioneers on both sides working for corporate re- 
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union between Rome and Canterbury in those early days, and of the atmo- 
sphere favourable and unfavourable in which their work was done. 

By implication too it throws into contrast the immense change brought about 
by the ecumenical movement in pushing corporate reunion, especially in the 
form envisaged by the pioneers, away below the far horizon of possibility. Its 
place has been taken by the vision of a slow and all embracing process of 
evolution, a process inclusive of almost the whole of Christendom. It is con- 
ceived not so much in terms of negotiation as in those of a gradual movement 
towards organic unity in the Body of Christ. Within this movement the Holy 
Spirit is continuously preserving, strengthening, and incorporating all that is 
true, all that is of God’s ordinance, all that is consonant with Christian devotion 
in the numerous portions of divided Christendom and drawing these elements 
into a single unity. 

This view can be shared by Catholics, Anglicans, Protestants and Orthodox 
alike. It corresponds to the formula of prayer for unity, as and when Christ 
wills it, of which the Abbé Paul Couturier was the originator. It involves no 
compromise with conviction for anyone and is entirely compatible with the 
dynamic of the Church’s life, which from the beginning incorporated into the 
presentation and practice of its unchanging faith elements of custom and 
thought that had originated in a very different milieu. 

Fernand Portal, Lazarist priest, was a remarkable man, alive, original, 
shrewd and loving. In a real sense he was the originator of what is now known 
as the ecumenical approach of divided Christians to each other. A chance 
meeting in 1889 in Madeira with Lord Halifax, the lay leader, for more than 
half a century, of Anglo-Catholicism, began a life-long friendship devoted to 
the corporate reunion of the Church of England with the Catholic Church. 
Both men were enthusiastic, optimistic and utterly devoted to this cause. It is, 
I think, true to say that from the first Portal was imbued with Halifax’s con- 
victions about the Church of England and that these convictions, so enthusiast- 
ically held, represented half the truth only. The other half, the recognition of 
the fundamental and necessary cleavage between Canterbury and Rome as to 
the nature of the Church’s authority, though acknowledged notionally by both 
was never really apprehended, or became a recognized factor in the work they 
set out to do. It is also true that both men greatly influenced Cardinal Mercier 
at the time of the Malines Conversations. 

The result of this was that in the Anglican Orders controversy and later at 
Malines the situation was gravely misjudged by them and by some of their like- 
minded friends. Portal believed that Anglican Orders were doubtful and hoped 
that the Holy See would institute the practice of conditional re-ordination. 
In the event, at least from his point of view and that of Lord Halifax, it would 
have been better to have left the question undecided. But the illusory vision of 
corporate reunion not very far round the corner, a vision shared by Lord 
Halifax and a few others, hid from them the true situation. 

It was not hidden from Archbishop Benson in 1890 or from Archbishop 
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Randall Davidson or Bishop Gore in the nineteen twenties. Reading again the 
letters and extracts from Portal’s diaries on his first visit to England in 1894 one 
is struck by the extreme naivety with which the two friends regarded so 
favourably their polite reception by Archbishop Maclagan of York and Bishop 
Creighton of Peterborough. They were surprised and hurt on the other hand 
by the cold courtesy and caution of Archbishop Benson. There is a passage in 
the interview with Bishop Creighton which surely can only be understood as a 
reading into the Bishop’s few and cautious words about infallibility what they 
wished to think he said, but which he certainly did not mean. 

The same optimistic misjudgment may be observed in the assessment of the 
discussions at Malines. The very moderate concessions of the Anglicans in 
terms of a regard for the Pope as having a primacy of leadership or respons- 
ibility over the whole Church were seen by the two friends as being a con- 
siderable approach towards the achievement of their ideals; when in fact even 
that was an idea that would not have been tolerated in practice by any but very 
definite Anglo-Catholics, and they, as Bishop Gore is quoted as saying, though 
ready enough to accept Roman doctrine “dislike or fear Roman authority’. 
Had the participants taken part in the Conversations with the same subjects of 
discussion, but in a modern ecumenical atmosphere, with the modern ideal 
before them, their dialogue would have been, and would be now, both 
remarkable and fruitful. As it was the whole atmosphere, though most court- 
eous and friendly was bedevilled by the feeling always at least unconsciously 
present, that it was a round table negotiation of terms of corporate reunion at 
which they were assisting, a position which most of them on either side must have 
regarded as entirely unreal. They were alwaystherefore over-cautious and unwill- 
ing to commit themselves; an attitude unfavourable to ecumenical exchanges. 

It was the Abbé Portal and Lord Halifax who generated this feeling in the 
meetings since they themselves more than half believed in the possibility of 
corporate reunion being achieved in the not too distant future. In some 
measure they communicated this half-belief to Cardinal Mercier. Can anything 
else explain the unexpected reading by the Cardinal at the Fourth Conversation 
of Dom Beaudouin’s paper, The Anglican Church united not absorbed. In this 
paper the conditions were laid down under which the Church of England could 
become a uniat Church preserving its autonomy as a Patriarchate under the 
Archbishop of Canterbury. 

But though the approaches in 1895 and again at Malines in the nineteen 
twenties were abortive and resulted in something like a set back, through mis- 
judgment of the situation, the spirit of Malines and its technique of approach 
were an example, the power of which has remained. It is now bearing fruit in 
the modern growth of Catholic ecumenism to which Pope John XXIII is giving 
such encouragement and impetus. The life-long eager devotion of Fernand 
Portal and of his friend in this cause commands our gratitude and will amply 
repay our study. 

HENRY ST JOHN, O.P. 
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MUHAMMAD: PROPHET AND STATESMAN, by W. Montgomery Watt; 
Oxford University Press; 25s. 


This brief, careful and dignified exposition of the life of the Prophet of Islam 
and the circumstances of his teaching and leadership is a welcome addition to 
the author’s two more lengthy works, Muhammad at Mecca and Muhammad at 
Medina. Without acquaintance with these, however, the authority with which 
this author handles his theme is clear from the smaller work, obviously intended 
for a wider class of reader. He writes as one dealing with a subject of which 
practically every ascertainable detail is now within his familiar reach. It is per- 
haps for this reason that Muhammad: Prophet and Statesman is such a convincing 
book: essential reading, not only for the more casual student of Muslim prob- 
lems, but also, as a kind of illuminating revision of facts and ideas, for the 
serious student who has read the larger volumes. 

The objectivity of approach is a conspicuous quality in this book, which is 
completely untainted by the faintest hint of ‘comparative religionism’: the 
author deals with Islam’s beginnings as one clearly outside it, in fact as one who 
must be an adherent of a religion he believes to be the only true one and in the 
theology of which he might be suspected of being soundly versed; but he 
succeeds in treating Islam with a sort of compassion which is the product of the 
familiarity with it which scholarship has conferred upon him. 

The first chapter is a skilful résumé of the political and intellectual climate into 
which Muhammad was born, albeit on the fringes of the civilized world of his 
time, a world which trade ensured he would hear of, be it only remotely. The 





continuance in the following chapters of this presentation, not only of Muham- | 


mad’s immediate environment, but of the impact on this of the wider world, is 
one of the book’s most enlightening features. Thus, without any polemic, the 
author shows the influences, Christian and Judaic, which it is impossible to 
dissociate from the dawning of Islam. No axe is ground: the simple geographical, 
economic and political facts of Muhammad’s time are given and statements like 
the following suffice to point the moral without impairing the respect with whicha 
religious institution like Islam must be treated. “The Meccan merchants . . . were 
certainly aware of the rivalry of the Persians and Byzantines, and of the under- 
standing between the latter and the Abyssinians; and the connections between 
religion and politics cannot have escaped their notice. This is an important point 
to keep in mind in trying to understand the career of Muhammad’ (p. 7). ‘In 
other words, the Meccans, under Judaeo-Christian influence, must have been 
moving towards monotheism’ (p. 26). “The essential situation out of which 
Islam emerged was the contrast and conflict between the Meccans’ nomadic 
outlook and attitudes and the new material (or economic) environment in 
which they found themselves’ (p. 49). 

There is insight as well as scholarship in a book in which such a fundamentd 
issue as ‘the contrast and conflict’ between the nomadic way of life and the 
urban is exposed as a main factor in the emergence of Islam. It has continued: 
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significant essential of Near Eastern society: although this book is concerned 
only with the beginnings, and ends with the Prophet's death on 8th June, 
632 A.D., it is pregnant with details which throw light on Muslim and Near 
Eastern problems to the present-day. Often in trying to understand a Near 
Eastern situation it is necessary to go right back to the beginning of a long 
historical process. Gratitude is due to Dr Montgomery Watt for having done 
this so successfully in the case of Islam, that way of life which, for better or for 
worse, has dominated the Near East since the seventh century, so that without 
some understanding of it the whole area’s history since that time cannot ever be 
adequately explained. He has not omitted, particularly in the later chapters, to 
indicate those personal relationships in Muhammad’s circle which later crystal- 
lized into bitter alignments and gave rise to sanguine affrays. His manual is 
perhaps more suggestive than even he intended, for his is a scrupulosity which 
achieves its effects almost as if they were incidental to the main purpose, of 
weighing and stating the facts. Thus he is a good historian. 

P. W. AVERY 


WHITE TO MOVE? a portrait of East Africa today, by Paul Foster; Eyre and 
Spottiswoode; 25s. 


Fr Paul Foster’s picture is less a portrait than a composition in the manner of 
Frith. In the foreground, a class of students at Makerere are reading The Laws 
of Plato and being introduced to the concepts of Perception and Power; around 
and behind them are the diverse tribes from which they come, clothed and un- 
clothed, the primitive Masai and Karamajong, the progressive Baganda, the 
tragic Kikuyu; administrators and missionaries thread their way through the 
crowd, with their failures and successes. On the whole the author is fair both to 
the African and the European. His assessment of the colonial achievement is 
just, but in blaming its failure to make the African into a friend on the Anglican 
public school mentality one feels that an element of caricature has crept in: 
East Africa seventy years ago needed ruling with some kind of justice and it was 
tuled with justice—with the result, as the author tells us, that in a town in 
central Uganda a white woman can shop entirely alone in a crowd of Africans 
without anyone thinking this strange. That the firmness of the administrators 
who made this possible made it also impossible for them to unbend in a social 
context is sad but could hardly have been avoided. This is not to deny that there 
have been stupid Europeans who made things worse than they might be, but 
there is still surely a hope that, as in India, the unease of the period when inde- 
pendence is gained or granted will be followed by an increase in friendship. 
Perception and Power run through the book as a double theme—the strange- 
ness of the African mind, trying briefly at university level to acquire modes of 
reasoning developed in Europe, but liable always to relapse into the lunatic 
logic which is the despair of Europeans; the drive for power spawning political 
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parties and religious sects, seizing on education, erupting into Mau-Mau. As 
a narrative the book is lively and good-humoured, but the reflections of the 
author are disquieting, and would be more so if it were not for his faith. 


BENET WEATHERHEAD, 0O,?, 


Mr Findlay’s avowed aims are to discuss the fear of annihilation at death, to 
examine its foundations and to assess whether it is justifiable; then, assuming 
that it is, to devise means of alleviating it whether by ‘making your interests 
gradually wider and more impersonal’, as Bertrand Russell suggests, or in the 
love of children, grandchildren, friends or leaders. 

Though he writes with vigour, clarity and intelligence, some of his argument 
is weakened by the assumption that his knowledge of this subject or that is total 
and final; that what he regards as an Aunt Sally can be nothing but an Aunt 
Sally, a ridiculous painted target for his darts, instead of perhaps a living, ancient 
and fruitful Sarah. This is especially noticeable in regard to Christian theology. 
He also proceeds by associating ideas which have no necessary connection with 


















IMMORTAL LONGINGS, by Stephen Findlay; Gollancz; 21s. | 


















to the writer in making distinctions as to himself in tracing cross-references. 

For instance, Mr Findlay does not, in treating of religion, separate the argu- 
ments for the existence of God and for the continued existence of the dead, but 
treats them as interdependent. This is not so. Thus, ancient Jewry held no very 
clear ideas about individual survival, but its whole history, from the time when 
Abraham was impelled to leave Ur onwards, is of contact with Deity in fear, 
wonder or joy. Again—to swing across the ages to the late nineteenth century— 
it is plain that in writing an epitaph for her husband dead after forty years of 
happy marriage Henrietta Huxley distinguished sharply between belief in per- 
sonal immortality and belief in God: 

Be not afraid, ye waiting hearts that weep 


a 


one another; and here the reader feels that an index might have been as useful ; 





For God still giveth His beloved sleep 

And if an endless sleep He will, so best. 
And, on the other hand, though Buddhism takes for granted the survival of the 
self, re-incarnated and working out its Karma in life after life after life, it 
exponents, in the West at any rate, seem to remain agnostic; or, to be more 
precise, to accept a super-sensible state of Being as a supreme object of experi- 
ence, into which the separate self may be absorbed, but to ignore, if not to 
reject, the breath-taking possibility that this ‘Beauty most old and most new, 
this universal consciousness, may also be conscious of Itself and Its purposes 
and of Its creatures. 

A careful reading of the book, indeed, makes one wonder whether its under- 

lying concern is not so much to discuss the question of personal survival as to 
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reject, to disprove, to deny this terrifying possibility, with the same vehemence 
as those who fear the unknown reject the evidence for the existence of a plesio- 
gurus in Loch Ness. 

This is particularly noticeable in Mr Findlay’s brief chapter on “Non-religious 
arguments’. It is concerned with philosophy, but provides little evidence of his 
being, as is claimed on the dust-cover, ‘in touch with the most recent develop- 
ments in... philosophical thinking’. It is largely based on the thought of Hume; 
and though Bergson is just mentioned there is nothing to show that the author 
has so much as heard of the work of the neo-Thomists either in France or in this 
country. Even the name of Teilhard de Chardin wakes no echo. 

It is when Mr Findlay turns to what he calls ‘the empirical evidence’ that he is 
seen at his best; detached, fair, fully informed, presenting the facts and setting 
forth, but not imposing, his own interpretation of them. The four chapters 
dealing with psychical research, and discussing spontaneous phenomena, experi- 
ments in telepathy or clairvoyance, the evidence for precognition, and the impli- 
cations of precognition and of ‘out of time’ experiences are admirable. Mr 
Findlay notes that psychical research cannot of its very nature yield any definite 
evidence for survival as such, since the information about the dead provided by 
mediums must, if it is to be verified, be known to someone; and it is justaslikely 
that this information is acquired by paranormal cognition from that someone as 
that it emanates from a ‘spirit’. He admits that the Myers cross-correspondences 
are difficult to explain on such a basis, but seems content to conclude in this 
connection as in the implications of the very existence of psi that ‘the most we 
can get is a flicker of doubt to mitigate our expectation of annihilation’. 

He cites and discusses by the way a fascinating suggestion that the a-causal 
change of ‘a single quantum of energy in a brain cell’ may be the physiological 
concomitant of an act of freewill, and decides that, if this be so, it is an argument 
against the doctrine of strict determinism. There seems to be a certain con- 
fusion here between consciousness and energy. If the conscious act of choice 
sets off the change, human free will is certainly involved. If the quantum change 
is the primary event however, then the will would still be determined, only by 
chance rather than by a chain of causation. It would be interesting to see the 
question examined by bio-physicists and philosophers. 

Even in these chapters however there are curious little assertions of fact and 
imputations of motive which should not go un-noticed. Is it really true, for 
instance, that the primary motive of all pyschical research workers is not 
intellectual curiosity but the need to prove survival and that therefore those 
concerned with it are chiefly the ageing and the old? The existence of flourish- 
ing university societies for psychical research among Oxford and Cambridge 
undergraduates, and the interest shown in the subject by young anthropolo- 
gists, doctors and psychiatrists might seem to point in a different direction. 

RENEE HAYNES 
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NEWMAN HISTORY AND PHILOSOPHY OF SCIENCE SERIES, published by 
Sheed and Ward. 


G. Buchdahl: The Image of Newton and Locke in the Age of Reason; 5s. R. Harré: 
Theories and Things, A Brief Study in Prescriptive Metaphysics; 5s. E. F. Caldin: 
The Structure of Chemistry in relation to the Philosophy of Science; 3s. 6d. L. K. 
Clark, 0.P.: Pioneers of Prehistory in England; 5s. This is an admirable series of 
monographs and these recently published members are well up to the standard 
of their predecessors. Dr Harré in Theories and Things argues on purely scientific 
grounds against positivistic doctrines of scientific theory and in support of a 
metaphysical view which he significantly describes as ‘the doctrine of ontological 
depth’. He illustrates his thesis by refreshingly original examples from the 
theory of droplets, from the action of antibiotics upon viruses and from the 
neutrino, as well as from the more hackneyed realm of quantum theory and the 
complementarity principle. An essential point in his argument lies in the recog. 
nition of continuity (‘family continuity’) between the objects of crude sensation 
and those revealed by scientific instruments, from the okapi to the bacterium 
and from the bacterium to the virus. Dr Hesse (Science and the Human Imagination, 
p- 151) is one of the few other writers who have made this point and she carries 
it further than Dr Harré does; it is virtually ignored by positivists like Professor 
Gilbert Ryle. But I find myself wondering whether Dr Harré’s exposition does 
not need to be supplemented by an epistemological doctrine of the type held 
by such modern Thomists as M. Maritain and M. Gilson with its distinction 
between the sensible objectum quo and the intelligible objectum quod; I have tried 
to show the scientific implications of this doctrine in the second chapter of my 
Christian Theology and Natural Science. 

Dr Buchdahl, as the title of his monograph suggests, is concerned aot so much 
with what Newton and Locke themselves believed as with the image which the 
eighteenth century made for itself out of them. He skilfully distinguishes between 
the rationalist and the empirical elements in the successive forms of the image 
down to the revolt of the nineteenth-century romantics. Not the least valuable 
feature of his book is provided by the large number of illustrative texts which 
he has appended to his own discussion. 

Fr L. K. Clark gives a straightforward account of the earlier phases of pre 
historical study in England, with special attention to the attractive figure of the 
Roman Catholic priest John MacEnery of Torquay, who died in 1841. 

Dr Caldin in his brief and lucid discussion of the structure of chemistry shows 
that this particular science has aspects of philosophical interest which other 
sciences emphasize less clearly. 

Altogether, this is an extremely welcome and stimulating batch of little books. 


E. L. MASCALL 








